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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), and 7 (1948), respectively : 


Citations in Agriculture De- Volume No. and Page 
cisions : 
Statutes, orders, etc_____ 1:811; 2: 796; 3: 1179, 4: 1011; 5: 937; 6: 1194; 
7: 1243 
Agriculture decisions____: 1: 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250 
Court decisions__________ 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255 
Decisions overruled by Secre- 
tary of Agriculture_____-__ 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc_-_---- 2: 799; 3: 1182; 5: 988; 6: 1197; 7: 1248 


Appeals from Secretary’s deci- 
sions (actions for review by 
CR cas sree 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 
7: 1259 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
NONI la cS eo ec 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2: 809; 3:1195; 4: 1027; 5: 950; 6: 1218; 


7: 1262 
Commodities involved in PACA 
proceedings —..........+..-. 1: 822, 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264 
Decisions and docket numbers 
arranged in consecutive 
OR ie saree 1: 823; 2: 811; 3: 1200; 4: 1081; 5: 953; 6: 1221; 
1 7: 1266 
1 Docket numbers and decisions 
arranged in consecutive 
ORGOR 26 oie hi lee ey 1: 825; 2: 813; 3: 1203; 4: 1084; 5: 956; 6: 1225; 
7: 1270 


*HISTORICAL NotTE.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 
A. D. 435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets to exceed 
current liability by at least 25 percent of average weekly purchases. Since that decision, 
regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has 
been promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 


Im 





IV 


Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported 


1942 PACA decisions 
hitherto wunre- 


1943 PACA decisions 
hitherto unre- 


Agriculture decisions 
explained 
Agriculture decisions 
followed 
Court decisions fol- 
lowed in 
Court Decisions: 
Court decisions pub- 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest of 
decisions : 
Agriculture decisions____ 


Court decisions____._-.___ 

A study of the scope and na- 
ture of Agriculture Deci- 
sions—Statistical Index___-_ 


ATTENTION 


1: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 
7:1274 


4: 1043; 5: 965 


5: 965 
2:803; 3:1190; 4:1020 (distinguished) 
2: 803; 3: 1190; 5: 944 


3:1190; 4: 1020 


2: 821; 3: 1212; 5: iv—vi; 6: v-ix; 7: v—xi 


6: 1206; 7: 1254 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1298 
2: 870; 8: 1292; 5: 1027; 6: 1834; 7: 1271 


1:850; 2:882; 3:1318; 4:1119; 5:1042; 


6: 1347; 7: 1400 





CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy Company e¢ al v. Hisaman, 69 F. Supp. 500 (1946) Denial 
of application to postpone effective date of Order No, 75________ simon OS Tae 


Agricultural Marketing Agreement Act of 1937 

Bailey Farm Dairy Co. e¢ al. v. Anderson, 157 F.. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3__ 6:611 

Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
MN 0 i siete cen mites caer ee 5:48 

Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 

Beatrice Creamery Company et al v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record_____-____-_________ 6: 969 

C. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 98 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


Chapman v. United States, 189 F. 2d 327 (1943) Validity of producer- 
ecttloment: fund: DROVigiOnt: Of OC ance ceericecerine sete 3: 819 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
dncer—Findings Of Recret arya iiseteeengennnse 2:610 
Crull v. Wickard, 137 F. 2d 406 (1948) Findings of fact by Secretary 
as to petitioner’s status as handler sustained___-__-____-_--_____--_ ~ 3:446 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
OF WOOnOEANG TE ROO insist nee 3: 445 
Dairymen’s League Co-operative Association, Inc. v. Anderson, —— 
F, Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser”—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—lInapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classifi- 


244; 


042; 


OT sk ain ache ia nie ina bee mcenen eecameed 7:43 
Elm Spring Farm, Ine. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is--------------------- 3: 540 


*Cumulative Index-Digest of the court on will be suet. in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; and 6 A. D. 1334.—Ed. 


v 





VI CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : 

Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
ing freight rates to determine allowances to creamery company___ 

Grandview Dairy, Inc. v. Jones, War Food Administrator, et al., 61 F. 
Supp. 460 (1945) Administrative law—Judicial review—Market 
service payments—Inapplicability of doctrine of res judicata to 
decisions of administrative officers and boards 

Grandview Dairy, Inc. v. Jones, War Food Adm’r, et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 
clusion—Findings—Substantial evidence 

Green Valley Creamery, Inc. v. United States, et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


H. P. Hood & Sons v. United States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar pe- 
riod—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalization provisions of order__ 

Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 
—F. Supp.— (1946) Order No. 27—Reclassification of milk—Burden 
of proof as to invalidity of market administrator’s action—Admin- 
istrative law—Evidence—Weight of evidence—Limited authority 
of court to review Secretary’s action—Effect of failure to protest 
undue delay in making reclassification 

La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 


M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler 

New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order. 

Ogden Dairy Co. v. Wickard, Secretary of Agriculture, e¢ al., 157 F. 2d 
445 (1946) Judicial review of War Food Administrator’s order— 
Order sustained and affirmed 

Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy 

Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 

Parker v. United States e¢ al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 

Parker v. United States et al., 185 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 

Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
Order No. 27—Use classification 





CUMULATIVE LIST OF COURT DECISIONS vil 


: Page Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Queensboro Farm Products, Ine. v. Wickard, 137 F. 2d 969 (1943) 
: 608 Order No. .27—Use classification... so sh ne 3: 220 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature____-- 3: 684 
Shawangunk Co-op. Dairies, Inc. c. Jones, 59 F. Supp. 848 (1945) 
2510 Accounting by handler for milk received from producers___--~-~ 5: 124 
Shawangunk Co-op. Dairies, Inc. v. Jones, et al., 153 F. 2d 700 (1946) 
Accounting by handler for milk received from producers__-__---~ 5: 576 
: 390 Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handier provable in. baskrupicy...._........... 3:619 
Sprague Dairy Company et al. v. Anderson, — F. Supp. — (1846) 
38 Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in mar- 
belie O00Gs 555 os eee ee eee eee 6: 729 
Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order_____--___-___--_-- 3: 140 
Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order___------_-----_----_- 3:121 
919 United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) Handler 
CI I a eh ee eee 3: 1020 
United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injunc- 
tion—Collection or payment of money___--------___---_-__----- 3: 1027 
United States v. Burlington Sanitary Milk Company, Inc., (D.C. E. D. 
of Wisconsin, 1944) Exhaustion of administrative remedy_____ 3: 1029 
1036 United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942 
Cooperative associations—Handler, who is____-_-_-__----_-------- 3: 532 
921 United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
316 Of CORDORBEAONY: BNO x. ac ois ececnseceeeeeeeeeeee 6: 860 
United States v. H. P. Hood & Sons, Inc. et al., 26 F. Supp. 672 
321 (1989) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 19837—Stare Decisis—Constitutional 
310 law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
Otis CUES on ee as a ae 7: 905 
397 United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
69 amounts due from handler to producers’ settlement fund________ 6: 1034 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
62 of market administrator of accepting bribe____-____-___________ 3: 615 


United States v. Martin (USDC, D. Mass., 1948) Civil contempt pro- 


5 ceedings—Effect of amendment of Secretary’s order subsequent to 
iisemetion Sudeinenit. = 225 en ee ee 7: 494 
1 United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy__-_.-_-_--__----__-_---_- 3: 626 
D United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, 


59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of Act—Va- 
12 ligity of ‘Ouddse Nee Sites... ea ee 2:391 





Vir CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 

United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judical review 

United States v. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture_. 5: 931 

United States v. The Telling-Belle Vernon Co., a corporation, et al., 
(U. 8. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory injunc- 
tion—Compliance with milk order while its validity questioned__ 7: 848 

United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding 

United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 
locutory order—Final decision 

United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutienality of legislation of administrative order—Power of 
court to determine validity of administrative order 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
administrative remedy 

United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction 

United States v. Wood e¢ al., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
compliance with courts 

United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. 
523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 
upon regulation of interstate commerce 

United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
Powers of Secretary under Act 

Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition 

Waddington Milk Co.. Inc. v. Wickard, 140 F. 2d 97 (1944) Order 
No. 27—Use classification 

Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo 

Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 
milk receiving station differential 

Western Fruit Growers, Inc., et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 
action 

Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant ' 

Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 149 F. 2d 
830 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in IIIA classification 





me: Page 
5 : 923 


5: 931 


7: 848 


5: 851 


7: 240 


7: 246 


3: 434 
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: 778 
: 789 
: 611 


: 685 


730 


CUMULATIVE LIST OF COURT DECISIONS Ix 


Commodity Exchange Act Volume: Page 
Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 
16 F. Supp. 859 (1986) Constitutionality of Commodity Exchange 
Act—Interstate commerce—Adoption of necessary and convenient 
means by Congress to exercise its powers—Due process clause__. 8: 97 
Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 
90 F. (2d) 855 (1937) Constitutionality of Commodity Exchange 
Act—Purpose of Act—Evidence—Presumption of constitutionality 
of statutes—Presumption as to performance of duty by public offi- 
cials—Interstate commerce—Freedom of contract—Injunction__ 8: 102 
Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 43 
S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of Act__-___--_--- 2: 422 
Irving Weis and Company et al. v. Charles F. Brannan, Secretary 
of Agriculture, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of future commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation of 


act by partner upon partnereiin 2.55 7: 1236 
Moore v. Chicago Mercantile Exchange et al.; Bennett et al. v. 

Board of Trade of City of Chicago et al., 90 F. (2d) 735 (19387) 

Constitutionality of Commodity Exchange Act—Interstate com- 

merce—Congressional findings—Purpose of Act—Prohibition of 

wild forms of speculation—Duty of Circuit Court of Appeals rela- 

tive to Supreme Court decisions in determining constitutionality 

OF ‘SiiGiGe is ccc cee sanckice tice eeneeannemtaneaee 8:88 
Nelson v. Secretary of Agriculture, 1383 F. 2d 453 (1943) Suspension 

from: eatin pewetlenetin... 2s ee cee 3: 825 
Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 

on other side of customiers” trades... 3.25 5 no nae 3: 552 
Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 

ClneE ines. WIRE CMAN GIR. isnt ke ot a ce inten 3: 1082 

Federal Seed Act 

BE. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 

desist—Soetie—Taieace lable... gsc oo oo eee 5: 227 
United States v. Dunn, 55 F. Supp. 535 (1944) False seed advertise- 

INE ook ic cic cts pred eenepewa ey ed igica ees aes arc gaan eee 3: 937 


Grain Futures Act 
Bartlett Frazier Co. v. Hyde et al., 56 F. (2d) 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity--_----~- 8:112 
Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. (2d) 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process__------_------------------- 8:116 
Packers and Stockyards Act, 1921 
Midwest Farmers, Inc. v. United States et al.; Crosby et al. v. Same; 
Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
Unfair, unjustly discriminatory or deceptive practices_________--_ 5: 309 





x CUMULATIVE LIST OF COURT DECISIONS 


Packers and Stockyards Act, 1921—Continued Volume : 

Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
unlicensed partner 

Morgan et al v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding 

Morgan et al v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 
1129 (1938) Fair hearing—Rate proceeding 

Nostrand Poultry Market, Ine. v. United States et al., 59 F. Supp. 245 
(1945) Denial of application for license—Constitutionality of act__ 

Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyard serv- 


St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order 

St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 
Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order__-_ 

Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of Act 

United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 L. 
ed. 1211 (1939) Retention of funds pending determination of rate 


United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
Court decision 
Perishable Agricultural Commodities Act, 1930 


A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court__ 

American Fruit Growers, Ine. v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district. court—Failure to file appeal from Judicial Officer’s 
decision within period required by act 

Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary 

Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
eiewel countel tor anugieee 2. 5a eee 

Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 





CUMULATIVE LIST OF COURT DECISIONS xI 


Page Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
Hoffman Banana Company v. Schultz Brokerage Co., a partnership, 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of 

652 lian ae IE gaara otic arias aaa cin intl 6: 1098 
Joseph Denunzio Fruit Company v. Associated Fruit Distributors of 
498 California and the Red Lion Packing Company, 79 F. Supp. 117 
(1948) Trial de novo—Evidence aliunde or de hors the record— 
507 Contracts—Offer and acceptance—Meaning of term ‘“booked”— 


Anticipatory breach—Buyer’s remedy—Statutes—Construction 


129 and interpretation—Punctuation as aid in—lIllegality of con- 
tracts—“Signature,” what is—Statute of Frauds, how satisfied— 
Teletype messages—Principal and agent—Principal partially dis- 
621 closed—Damages—Emergency Price Control Act—Courts—Ques- 
tion of election to hold party liable—Application of national law 
1114 to federal questions—Administrative law—Findings of fact and 
reparation order as prima facie evidence____-_--_____---_____-__ 7: 1009 
1138 Joseph Martinelli & Co., Inc. v. L. Gillarde Co., 73 F. Supp. 293 (1947) 
Lawful rejection of commodity sold on basis of rolling acceptance 
449 final because of inherent defect—Cladosporium rot—Passage of 
title—Risks of normal deterioration and damage in transit_________ 7:359 
Kreuger v. Acme Fruit Company, 75 F. (2d) 67 (1935) Constitution- 
023 UA Ne ae ene 2: 471 


L. Gillarde Company v. Joseph Martinelli & Co., Inc., 168 F. 2d 276 
(1948)* “Rolling acceptance final” sale—Unlawful rejection— 
D333 Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final’—Buyer’s 
remedy under contract term of “rolling acceptance final’—Sub- 
stantial and practical compliance with bond requirements of act_-_ 7: 421 
L. Gillarde Company v. Joseph Martinelli & Co., Inc., 169 F. 2d 60 
(1948)* Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
1133 partmental interpretation of regulation.______.______-___________ 7: 595 
Login Corporation v. S. Botner & Sons, 74 F. Supp. 133 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 
I a ees ce ee ee eer 6: 1191 
[98 Mile End Fruit Exchange, Inc. v. O. 8S. Hurley, dba O. S. Hurley Pro- 
duce Co. (USDC, N. D. Texas, 1945) Judgment upon verdict of 
jury—Bond in double amount of reparation award—Attorney’s fee_ 
Sawyer et al. v. Paskoff et al. ; Same v. Peisakoff et al., 74 F. Supp. 24 
32 (1947) Sufficiency of evidence, relating to performance of con- 
tract, for jury—Denial of motions for new trial_____-_-__-_--_-___-- 7: 849 
The LeRoy Dyal Company, Ine. v. Allen, — F. Supp. — (1946) Breach 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1961) 


Inre Crystat Lake Dartry Company and Momence Mik CooperaTIvVE 
Association. AMA Doc. No. 41-26. Decided January 19, 1949. 
Revised February 11, 1949. 


Assistant Administrator’s Application To Dismiss Portions of Handler’s Petition, 


Granted 


Petitioners, pursuant to order of June 22, 1948, filed a substitute petition for the 
one previously filed, and the Assistant Administrator filed an application 
to dismiss paragraph 10, 11 and 12 (g) of the petition, together with a 
memorandum in opposition to respondent’s application to dismiss, alleging, 
on information and belief, that the Secretary of Agriculture, without having 
either personally heard or read the testimony and examined and considered 
the exhibits received in evidence at the public hearing for the purpose of 
receiving evidence on proposals to amend Order 41,-as amended, and without 
having read the written arguments and suggestions filed with the Secretary 
of Agriculture, made findings of fact and conclusions of law based thereon, 
and published his decision that Order 41, as amended, be forthwith further 
amended to include provisions which the petitioners believe are not in 
accordance with law and from which they now seek relief and redress, 
held, among other rulings, that the Assistant Administrator’s application to 
dismiss should be granted.* 


Failure To State Cause of Action 


The petition did not state a cause of action as there is no requirement of the 
Fifth Amendment to the Constitution, or any law, to the effect that the Sec- 
retary or Acting Secretary personally hear the evidence or personally read 
the transcript of evidence, the exhibits, written argument, etc.* 


Failure To State Facts to Support Assertions 


The questioned paragraphs of the petition are insufficient under the rules of 
practice under the Agricultural Marketing Agreement Act of 1937, since 
the petitioners simply make bare assertions upon information and belief 
without indicating any facts to support the assertions.* 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Failure To Claim Evidence or Argument Was Ignored 


There are no claims that there was testimony, evidence or argument on behalf 
of petitioners or their representatives which was ignored.* 


Failure To Show Procedure Was Unfair 


There are no alleged facts to show that the hearing procedure was unfair to 
petitioners or as to how petitioners were adversely affected by the alleged 
lack of personal reading of the record by the Secretary and the Acting 
Secretary.* 

Nature of Promulgation Hearing 


Promulgation of an order or amendment to an order under the act is rule- 
making in nature. The Government is not aligned against the handlers 
or any group in an adversary contest. While the act requires a hearing, the 
hearing is not an adjudicative hearing.* 


Findings—Administrative Discretion—Adjudicative or Quasi-Judicial 
Functioning Distinguished 


The act prescribes that, when an order or amendment is issued, the Secretary 
find, upon the basis of the evidence adduced at the hearing, that the order 
or amendment will tend to effectuate the declared policy of the act with 
respect to the commodity. This leaves room for the exercise of a con- 
siderable amount of administrative discretion and is not the type of finding 
present in adjudicative or quasi-judicial functioning.* 


Rule-Making Distinguished From Adversary Adjudication Procedure— 
Effect of Failure To State Cause of Action 


It cannot be assumed, as petitioners do, that the court decisions dealing with 
adversary adjudication where the Government is a party to the proceeding 
govern the procedure to be employed in rule-making. If, however, the 
administrative functioning involved in promulgating an order or amendment 
under the act is to be regarded as necessitating the same degree of personal 
attention on the part of the issuing agency or officer as that involved in an 
adjudicative or adversary proceeding where the agency or officer is also 
a party in the proceeding, petitioners have not set out a sufficient cause of 
action.* 

Issue Not Definitely Settled by Morgan Decisions 


This issue as to whether the Morgan decisions lay down a rule of procedural 
due process under the Fifth Amendment or relate only to a statute requiring 
a “full hearing” has not yet been definitely settled by the United States 


Supreme Court.* 


Reliance by Deciding Officer Upon Subordinate To Conduct Hearing or 
Reading Evidence and Argument 


It is evident from the second and fourth Morgan decisions that a personal hearing 
or reading of the evidence and argument by a deciding officer is not an 
indispensable condition. Subordinates may be relied upon, and the courts 
will not probe the mental processes of the deciding officials.* 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. John J. Toohey, of Chicago, Illinois, for petitioner. Mr. Julius C. Krause 
and Mr. John G. Liebert for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PART OF PETITION 


On July 13, 1948, petitioners filed a petition in this proceeding under 
Section 8c (15) (A) of the Agricultural Adjustment Act (1933), as 
amended and as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S. C. 601 e¢ seg.). The petition was 
filed pursuant to an order of June 22, 1948 (7 A. D. 442), and was the 
substitute for a petition previously filed. On August 12, 1948, the 
Assistant Administrator filed an application to dismiss paragraphs 
10, 11 and 12 (g) of the petition, together with a supporting brief. 
On August 31, 1948, petitioners filed a memorandum in opposition to 
respondent’s application to dismiss. 

The portions of the petition in issue are as follows: 


“10. The petitioners state on information and belief, and therefore allege the 
fact to be, that the Secretary of Agriculture, the Honorable Clinton P. Anderson, 
without having either personally heard or read the testimony and examined and 
considered the exhibits received in evidence at the public hearing held September 
24 and 25, 1947, for the purpose of receiving evidence on specific proposals to 
amend Order 41, as amended, and without having read the written arguments 
and suggestions filed with the Secretary of Agriculture, at the conclusion of the 
taking of evidence, on behalf of parties interested in and affected by the amend- 
ments proposed, made findings of fact and conclusions of law based thereon, and 
published his decision that Order 41, as amended, be forthwith further amended 
to include provisions which the petitioners believe are not in accordance with 
law and from which they now seek relief and redress. [Italics supplied.] 

“11. The petitioners state on information and belief, and therefore allege the 
fact to be, that the Acting Secretary of Agriculture, the Honorable N. E. Dodd, 
without having either personally heard or read the testimony and examined and 
considered the exhibits received in evidence at the public hearing held Septem- 
ber 24 and 25, 1947 for the purpose of receiving evidence on specific proposals 
to amend Order 41, as amended and without having read the written arguments 
and suggestions filed on behalf of persons interested in and affected by the 
amendments proposed, on October 31, 1947 made findings of fact purportedly 
‘upon the basis of the hearing record’ and on the basis of such findings made 
determinations as to the necessity for amending Order 41, as amended. and or- 
dered that effective November 1, 1947 said order be amended to include the 
provisions herein complained of, which the petitioners believe are not in ac- 
cordance with law and from which they here and now seek relief and redress. 
[Italics supplied.] 

“12. The petitioners allege that the order issued at Washington, D. C. Octo- 
ber 31, 1947 effective November 1, 1947 amending Federal Milk Order No. 41 
as amended; is invalid and not in accordance with the law for the following 
reasons:* * * (g) The Secretary of Agriculture and the Under Sectretary of 
Agriculture in making findings of fact. conclusions of law, issuing a decision 
and an amendment to Order No. 41 without having personally read and consid- 
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ered the hearing record, deprived the petitioners of the due process of law to 
which they are entitled by the Agricultural Marketing Agreement Act of 1937, 
the regulations issued by the Department of Agriculture pursuant to said Act, 
the Administrative Procedure Act of June 11, 1946, and the Fifth Amendment to 
the Constitution of the United States of America.” [Italics supplied.) 


Respondent’s brief claims that the quoted portions of the petition 
do not state a cause of action because there is no requirement of the 
Fifth Amendment to the Constitution, or any law, to the effect that the 
Secretary or Acting Secretary personally hear the evidence or per- 
sonally read the transcript of evidence, the exhibits, written argu- 
ment, etc. The brief also argues that these parts of the petition are 

_insufficient under the rules of practice, that petitioners simply make 
bare assertions upon information and belief without indicating any 
facts to support the assertions and that the paragraphs in issue amount 
to no more than a “fishing” expedition. 

Petitioners rely mainly upon Morgan v. United States, 298 U. S. 
468 (1936), in defending the questioned paragraphs. The issue as 
to whether the Morgan decisions (298 U.S. 468 (1936) ; 304 U. S. 1, 
23 (1938); 307 U. S. 183 (1939); 313 U. S. 409 (1941)) lay down 
a rule of procedural due process under the Fifth Amendment or relate 
only to a statute requiring a “full hearing” has not yet been definitely 
settled by the United States Supreme Court.’ At any rate, the ad- 
ministrative functioning under examination in the Morgan cases was 
regarded as quasi-judicial or adjudicative in nature by the Court, 
with the Government, through the Bureau of Animal Industry, prose- 
cuting an inquiry against the market agencies. That is the frame 
of reference for the Court’s pronouncements as to fairness and full- 
ness of hearing. The other cases cited by petitioners also involve 
adjudicative and adversary administrative functioning. 

Promulgation of an order or amendment to an order under the act 
is rule-making in nature. The Government is not aligned against 


1K. g., in Bowles v. Willingham, 321 U. S. 503, 520 (1944), the Court said: “Language in 
the cases that due process requires a hearing before the administrative order becomes 
effective (Morgan y. United States, 304 U. S. 1, 19-20 * * *; Opp Cotton Mills v. Ad- 
ministrator, 312 U. S. 126, 152-153 * * *) is to be explained on two grounds. In the 
first place, the statutes there involved required that procedure.” 

? Rule-making is not generally considered as subject to the same procedural due process 
requisites as adjudication. Final Report of the Attorney General’s Committee on Adminis- 
trative Procedure 105-111; McFarland and Vanderbilt, Cases and Materials on Adminis- 
trative Law (1947), 338-339; Davis, The Requirement of the Opportunity to be Heard 
in the Administrative Process, 51 Yale L. J. 1092 (1942) [Pike and Fischer, Articles 401]. 
Although rate-making, at least “the prescription for the future of rates”, is now assigned 
to the category of rule-making (see e. g., Section 2 (c) of the Administrative Procedure 
Act and McFarland and Vanderbilt, supra, pp. 769, 770), it is nevertheless true that rate- 
making is a kind of administrative functioning that has traditionally been viewed as neces- 
sitating more in the way of administrative procedures than has been true of rule-making 
generally. One might venture a partial rationalization of the situation by observing that 
rate-making proceedings are addressed to named persons and also involve the exercise of a 
function crucially affects the named persons—the fixing of maximum returns. Rule- 
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the handlers or any group in an adversary contest. While the act 
requires a hearing, the hearing is not an adjudicative hearing. It 
is described in United States v. Wrightwood Dairy Co., 127 F. (2d) 
907, 910 (C. C. A. 7th, 1942), as follows: 

‘“*# * * The object of such a hearing is not only to afford the individuals the 
opportunity of airing their objections to the proposed scheme of things, but is 
also to give the administrators the chance of obtaining information which might 
have been overlooked or otherwise not available to them. 

“The realities of the situation are clear. In the case of many proposed agree- 
ments, hundreds of people may be present at a hearing and every individual would 
be equally desirous of insuring the maximum protection to his own interests. If 
the equivalent of court proceedings were granted to each person, or even to 
groups, the hearing would be unwieldy and not susceptible to a satisfactory con- 
clusion. Obviously, a more workable balance must be struck between administra- 
tive efficiency and the protection of individual rights.” 

The act also prescribes that, when an order or amendment is issued, 
the Secretary find, upon the basis of the evidence adduced at the hear- 
ing, that the order or amendment will tend to effectuate the declared 
policy of the act with respect to the commodity. This leaves room for 
the exercise of a considerable amount of administrative discretion and 
is not the type of finding present in adjudicative or quasi-judicial 
functioning. 

It cannot be assumed then, as petitioners do, that the court decisions 
dealing with adversary adjudication where the Government is a party 
to the proceeding govern the procedure to be employed in rule-making 
under the act. If, however, the administrative functioning involved 
in promulgating an order or amendment under the act is to be regarded 
as necessitating the same degree of persona] attention on the part of the 
issuing agency or officer as that involved in an adjudicative or adver- 
sary proceeding where the agency or officer is also a party in the pro- 
ceeding, petitioners have still not set out a sufficient cause of action. 
Petitioners make only the assertions that the decision was made by the 
Secretary and that the amendments were issued by the Acting Secre- 
tary “without having either personally heard or read the testimony 
and examined and considered the exhibits . . . and without having 
read the written arguments and exceptions filed. . . .” It is evident 
from the second and fourth Morgan decisions that a personal hearing 
or reading of the evidence and argument by a deciding officer is not an 
indispensable condition. Subordinates may be relied upon, and the 
courts will not probe the mental processes of the deciding officials. 
Morgan et al. v. United States, 304 U.S. 1, 17-18 (1938) ; United States 


making generally is not addressed to named persons and usually does not have the same 
financial life-or-death consequences as rate-making. Under the act, e. g., orders are not 
addressed to named persons and fix only the handler’s minimum prices to producers— 
one of a handler’s costs of doing business. 





6 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 8A.D. 


v. Morgan et al., 313 U. S. 409, 421, 422 (1941). There are subsequent 
court decisions to the same effect. Cupples Company Manufacturers 
v. National Labor Relations Board, 103 F. (2d) 953, 958 (C. C. A. 8th, 
1939) ; National Labor Relations Board v. Biles Coleman Lumber Co., 
98 F. (2d) 16,17 (C. C. A. 9th, 1938) ; Wational Labor Relations Board 
v. Baldwin Locomotive Works, 122 F. (2d) 39, 46 (C. C. A. 3d, 1942) ; 
National Labor Relations Board v. Botany Worsted Mills, 106 F. (2d) 
263, 267 (C. C. A. 3d, 1939) ; Bethlehem Shipbuilding Corporation v. 
National Labor Relations Board, 114 F. (2d) 930, 1942 (C. C. A. Ist, 
1940), cert. denied, 312 U. S. 710; Bethlehem Steel Co. v. National 
Labor Relations Board, 120 F. (2d) 641, 653 (D.C. App. 1941) ; Norris 

- & Hirshberg, Inc. v. Securities and Exchange Commission, 163 F. (2d) 
689 (App. D. C. 1947). 

Another insufficiency in the questioned paragraphs is that peti- 
tioners make their assertions upon information and belief without any 
supporting detail of any kind, circumstantial or otherwise. If what 
petitioners advance as a cause of action should be required by law, 
there should be something more pleaded than bare assertions upon 
information and belief. Proceeding to a hearing upon the merits of 
such naked allegations in (15) (A) petitions under the act could be- 
come an intolerable burden upon the administration of the act. 
Furthermore, there are no claims that there was testimony, evidence 
or argument on behalf of petitioners or their representatives which 
was ignored, there are no alleged facts to show that the hearing proce- 
dure was unfair to petitioners, and there are no allegations as to how 
petitioners were adversely affected by the alleged lack of personal 
reading of the record by the Secretary and the Acting Secretary. The 
paragraphs attacked are insufficient under paragraphs (b) (3) and (4) 
of § 900.52 of the rules of practice, which prescribes that a petition 
must contain : 

“(3) A full statement of the facts (avoiding a mere repetition of detailed evi- 
dence) upon which the petition is based, and which it is desired that the Secretary 
consider, setting forth clearly and concisely the nature of the petitioner’s business 
and the manner in which petitioner claims to be affected by the terms or provi- 
sions of the order, or the interpretation or application thereof, which are com- 

lained of ; 
1 “(4) A statement of the grounds on which the terms or provisions of the order, 
or the interpretation or application thereof, which are complained of, are chal- 
lenged as not in accordance with law;” 


The application to dismiss paragraphs 10, 11 and 12 (g) of the peti- 
tion is granted. 
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(A. D. 1962) 


Inre THe Bascock Datry Company et al. AMA Doc. No. 304. De- 
cided January 25, 1949. 


Denial of Request for Interim Relief 


Handlers’ petition attacking the validity of market administrator’s requirement 
of a written authorization by producers for all deductions from minimum 
payments to producers by handlers and requesting that the protested require- 
ment be suspended pending the outcome of the proceeding, denied, since the 
petition does not make any showing of irreparable damage and advances no 
grounds for petitioners’ contention that it should not await adjudication on 


the merits. 


Daniels, Harter and Swope, of Harrisburg, Pennsylvania, for petitioner. Mr.John 
M. Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF REQUEST FOR INTERIM RELIEF 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.), the petitioners, nine handlers subject to Order No. 30, regulat- 
ing the handling of milk in the Toledo, Ohio, marketing area, filed a 
petition attacking the validity of a requirement. of the market admin- 
istrator for the order. The requirement protested is written author- 
ization by producers for all deductions from minimum payments to 
producers by handlers. The petition includes a request that the mar- 
ket administrator’s requirement be suspended pending the outcome of 
the proceeding. The Assistant Administrator, Production and Mar- 
keting Administration, filed an answer to this application for interim 
relief. 

The petition does not make any showing of irreparable damage and 
advances no grounds as to why petitioners should not await adjudica- 
tion on the merits. Consequently, petitioners’ request for suspension 
of the questioned requirement is denied. 


(A. D. 1963) 


S. W. Martin v. A. C. O’Brien, Owner, O’Brien SHEEP CoMPANyY. 
P&S Doc. No. 1800. Decided January 4, 1949. 
Dismissal—Failure To Show Violation of Act—Use of Term “Bred Ewes” 


Where complaint alleged that complainant purchased ewes from respondent with 
the understanding that they were “bred ewes” but many of the ewes did not 
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produce lambs and where it is found to be a custom to refer to ewes which 
are believed to have been bred, as “bred ewes,” and it is not a custom to guar- 
antee that the ewes will produce lambs, and the respondent gave no such 
guarantee, the complaint should be dismissed since there is no allegation of 
bad faith on the part of the respondent nor any evidence of misrepresenta- 
tions concerning the animals or that respondent otherwise acted in an unjust, 
unreasonable, or discriminatory manner.* 


Mr. S. W. Martin, of Mason, Wisconsin, pro se. Mr. Vance Grannis, of Grannis ¢ 
Grannis, South St. Paul, Minnesota, for respondent. Mr. John E. Croak, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seq.), instituted by a complaint 
filed by S. W. Martin, Mason, Wisconsin, on July 22, 1947. It involves 
a claim, in the amount of $930, against Arnold C. O’Brien, doing busi- 
ness as O’Brien Sheep Company, 425 Livestock Exchange, South St. 
Paul, Minnesota, and registered as a dealer in sheep at the St. Paul 
Union Stockyards, South St. Paul, Minnesota. The amount claimed 
represents the estimated value of 93 lambs which complainant alleges 
should have been dropped by certain ewes which he purchased from 
the respondent. 

In his answer filed on August 22, 1947, the respondent admitted the 
sale of a single deck carload of ewes to the complainant and stated 
that these ewes were part of a shipment of so-called bred lambs re- 
ceived by the Central Co-operative Association, South St. Paul, Min- 
nesota, from one Sam Propp of Fairview, Montana, and sold by the 
cooperative to the respondent; that no complaints were ever received 
from the purchasers of the balance of the same shipment or of many 
hundreds of other so-called bred ewes shipped to the St. Paul market 
by Sam Propp; that no guarantee to the effect that all or any particular 
number of the ewes sold to complainant were in fact pregnant was 
given to the complainant; and that it is the custom and practice in 
the sheep trade for purchasers of ewes, which are supposed to have 
been bred, to purchase them at their own risk. 

An oral hearing was held at St. Paul, Minnesota, on January 9, 
1948, at which complainant appeared in person without counsel. Mr. 
Vance Grannis of Grannis & Grannis, Attorneys, represented re- 
spondent, who appeared in person and testified. Several witnesses 
testified and certain depositions, taken after the hearing, were made 
a part of the record. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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In the light of the testimony, the complaint, and respondent’s 
answer, it appears that there is little controversy with respect to the 
factual background of this proceeding. The complainant purchased 
ewes from the respondent with the understanding that they were “bred 
ewes” but many of the ewes did not produce lambs. The real question 
is whether the respondent violated the act by delivering ewes which 
did not actually deliver lambs or, in other words, whether he met his 
obligation by delivering ewes which he understood to have been bred 
and which gave the appearance of having been bred. This question 
will be discussed in the conclusions below. 


FINDINGS OF FACT 


1. The complainant, S. W. Martin, is an individual whose post of- 
fice address is Mason, Wisconsin. 

2. The respondent, Arnold C. O’Brien, is a sheep trader doing 
business as the O’Brien Sheep Company at South St. Paul, Minnesota. 
At the times and dates mentioned herein, the respondent was registered 
as a dealer at the St. Paul Union Stockyards, South St. Paul, 
Minnesota. 

3. On March 1, 1947, Sam Propp, Fairview, Montana, consigned 
and sold to the Central Co-operative Association, South St. Paul, 
Minnesota, 535 sheep. At the South St. Paul Stockyards they were 
sorted and 299 ewes, which appeared to employees of the cooperative 
to have been bred, were sold to the respondent as “bred ewes” on that 
same date. The respondent then sold to the complainant 112 of these 
“bred ewes”, which he said should lamb between April 1 and April 
15, 1947. The animals were delivered to the complainant’s farm near 
Mason, Wisconsin, on the morning of March 4, 1947. 

4. Most of the ewes failed to produce lambs. 

5. The complaint was filed on July 22, 1947, which was within 90 
days after the alleged cause of action accrued. 


CONCLUSIONS 


There appears to be no controversy with respect to the facts that 
the respondent sold 112 ewes to the complainant with the understand- 
ing that they were “bred ewes”, but that many of these ewes did not 
produce lambs. The ewes involved were part of a lot of 299 sheep 
which the respondent had purchased as “bred ewes” and which gave 
the appearance of having been bred. 

There is abundant uncontradicted testimony in the record to the 
effect that, in the sheep trade, it is customary to refer to ewes which 
are believed to have been bred, or give the appearance of having been 
bred, as “bred ewes.” It is not customary, however, to guarantee that 
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the ewes will produce lambs, and the respondent gave no such guaran- 
tee in this instance. There is no allegation of bad faith on the part 
of the respondent nor any evidence to indicate that he knowingly 
made any misrepresentations concerning the animals or otherwise 
acted in an unjust, unreasonable, or discriminatory manner. In brief, 
it appears that he bought the sheep in the belief that they were “bred 
ewes” within the meaning of that term as used in the trade, and sold 
them on the same basis. There is nothing in the record to indicate 
that he violated any provision of the act. Inasmuch as reparation is 
awarded only for damages sustained in consequence of a violation of 
the act, it is concluded that the complainant is not entitled to repara- 
tion. Therefore, the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 1964) 


In re GALLOoway Commission Company. P&S Doc. No. 1812. Decided 
January 18, 1949. 


Cease and Desist—Unfair, Unjustly Discriminatory and Deceptive Practice 


Respondent, duly registered as a market agency engaged in the business of 
buying and selling livestock on a commission at the St. Louis National 
Stock Yards, National Stock Yards, Illinois, a posted stockyard, ordered, 
to cease and desist from the following unfair, unjustly discriminatory and 
deceptive practices: using funds received as proceeds of sale of consignors’ 
livestock for any purposes other than the payment of lawful marketing 
charges and the remittances of the net proceeds to shippers, intermingling 
funds received by him as proceeds of sales of consignors’ livestock with 
other funds or accounts, charging higher and lower rates than those in 
the applicable tariff, issuing incorrect or incomplete accounts of sale, and 
filling orders on commission for buyers from livestock sold on a commission 
basis without disclosing such facts to the parties.* 


Mr. Jerome 8S. Ducrest for complainant. Mr. John Galloway, of National Stock 
Yards, Illinois, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), initiated by a complaint 
filed on July 2, 1948, by the Director of the Livestock Branch, Pro- 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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duction and Marketing Administration. The complaint in general 
alleges that respondent had intermingled funds received by him as 
proceeds of sales of consignors’ livestock with other funds or accounts. 
In addition, the complaint alleges that in several instances respondent 
had charged higher and lower rates than those in the applicable 
tariff, that accounts of sale issued in several instances were not cor- 
rect or complete and that respondent had filled orders on commission 
for buyers from livestock sold on a commission basis without dis- 
closing such facts to the parties. The complaint further alleges that 
respondent had previously stipulated with the Director, Livestock 
Branch, to discontinue such practices. 

Respondent filed an answer advancing somewhat extensive expla- 
nations to the charges in the complaint. No hearing was held upon 
the complaint. Respondent submitted a proposed cease and desist 
order which was consented to by complainant because complainant 
was very doubtful that a case could be made for suspension of respond- 


ent’s registration. 
FINDINGS OF FACT 


1. The respondent, John Galloway, is an individual doing business 
as Galloway Commission Company. The respondent was at all times 
material to these findings, and is now, registered with the Secretary 
of Agriculture and doing business as a market agency engaged in 


the business of buying and selling livestock on commission at the 
St. Louis National Stock Yards, National Stock Yards, Illinois, a 
posted stockyard. 

2. The respondent, during the year 1947, used funds received as 
proceeds of sale of consignors’ livestock in such manner as to impair 
the faithful and prompt accounting therefor and the payment of the 
portion thereof due to the owners or consignors of the livestock and 
intermingled or confused funds received by him as proceeds of sales 
of consignors’ livestock with other accounts or funds belonging to 
respondent. 

3. The respondent, during the year 1947, charged and collected from 
sundry persons higher and lower commission charges for services than 
the charges specified in respondent’s rate schedule in effect at the time 
of such charges. 

4, The respondent, during the year 1947, received livestock for sale 
on a commission basis for the accounts of consignors and issued 
accounts of sale to such consignors which did not show the true names 
of the persons to whom the livestock consigned for sale had been sold. 

5. The respondent, during the year 1947, received consignments of 
livestock for sale on a commission basis and used such livestock in fill- 
ing orders handled by respondent on a commission basis without 
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showing on the accounts of sale rendered to the consignors that the 
livestock was sold to purchasers for whom the respondent was filling 
orders on a commission basis and without showing on the accounts 
of purchase rendered to purchasers that the livestock was purchased 
out of consignments received by the respondent for sale on a com- 
mission basis. 

6. The respondent, on October 3, 1946, entered into a stipulation 
with the Secretary of Agriculture in which he admitted violating the 
act and the regulations issued pursuant thereto during the years 1945 
and 1946. 

CONCLUSIONS 

The actions of the respondent constituted violations of sections 
306 (f), 307 and 312 (a) of the act and sections 201.40, 201.41, 201.48, 
201.44 and 201.62 of the regulations. The respondent has admitted 
such violations. The issuance of a cease and desist order, consented to 
by the parties, is therefore authorized. 


ORDER 


Effective immediately the respondent shall cease and desist from 
the following unfair, unjustly discriminatory and deceptive practices; 

(1) Using funds received as proceeds of sale of consignors’ livestock 
in such manner as to impair the faithful and prompt accounting there- 
for and the payment thereof due to the owners or consignors or for 
any purposes other than the payment of lawful marketing charges 
and the remittances of net proceeds to shippers. 

(2) Intermingling or confusing proceeds of sale of consignors’ live- 
stock with other accounts or funds belonging to the respondent. 

(3) Charging and collecting higher or lower commission charges 
for services than the charges specified in respondent’s rate schedule. 

(4) Issuing accounts of sale to consignors of livestock which do not 
show the true names of the persons to whom the livestock consigned 
for sale has been sold. 

(5) Using livestock consigned to him for sale on a commission basis 
in filling orders handled on a commission basis without showing on 
the accounts of sale rendered to the consignors that the livestock was 
sold to purchasers for whom the respondent is filling orders on a 
commission basis and without showing on the accounts of purchase 
rendered to purchasers that the livestock was purchased out of con- 
signments received by the respondent for sale on a commission basis. 
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(A. D. 1965) 


In re Marker AGenctes at St. Louis NationaL Stock Yarps. P&S 
Doc. No. 383. Decided January 25, 1949. 


Continuation of Rates and Charges 


Since the parties are agreed the petition of the Livestock Branch requesting that 
the respondents be authorized to continue the present charges in effect to and 
including April 1, 1949, granted, in order that the Livestock Branch and the 
respondents might have opportunity to consider the desirability of changes in 
the current rates in the light of statistical data not presently available, and 
this order shall be effective on the sixth day following its date of signature.* 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. W. R. Huitt, H. D. Wright, and 8. P. Knowles, all of National 


Stock Yards, Illinois, for respondents. 
Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL CONSENT ORDER 


The respondents are now operating under a supplemental order 
issued on December 30, 1947 (6 A. D. 1133) as modified by subsequent 
orders dated February 10, 1948 (7 A. D. 127) and June 18, 1948 (7. 
A. D. 460). 

On January 18, 1949, the Livestock Branch filed a petition request- 
ing that the respondents be authorized to continue the present charges 
in effect to and including April 1, 1949, in order that the Livestock 
Branch and the respondents might have opportunity to consider the 
desirability of changes in the current rates in the light of statistical 
data not presently available. 

On January 24, 1949, respondents filed a telegraphic reply indicating 
that they concur in the action proposed by the Livestock Branch. 

Inasmuch as the parties are agreed the order of December 30, 1947, 
supra, as modified by the orders of February 10, 1948, supra, and 
June 18, 1948, supra, is continued in effect to and including April 1, 
1949, unless changed by further order before that date. 

The orders authorizing the current rates were preceded by notices 
published in the Federal Register and opportunities for all interested 
persons to be heard on the matters. No protest against the proposed 
actions was received. This order merely continues the present rates 
in effect for an additional period pending study of the matter. In 
view of the foregoing it is found that notice and public procedure 
on this rule are unnecessary. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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This order shall be effective on the sixth day following its date of 
signature. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1966) 
In re A. C. Fem. P&S Doc. No. 1735. Decided January 25, 1949, 


Petition for Reconsideration Denied in Part and Granted in Part 


Respondent’s request in his petition for reconsideration that the order of August 
26, 1948, be modified by eliminating from it that part which directs the 
suspension of respondent’s registration, not granted, on the ground that an 
examination of the entire record in this proceeding convinces that no change 
should be made in the said decision and order, except with respect to the 
period of suspension previously ordered which is reduced to 15 days.* 


Mr. John J. Murray for complainant. Mr. EH. J. Blair, of Chicago, Illinois, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


On August 26, 1948, an order was entered in this proceeding suspend- 
ing the respondent’s registration as a dealer at the Union Stock Yards, 
Chicago, Illinois, for a period of 30 days (7 A. D. 767). This was 
one of a series of orders entered on the same day suspending the 
registrations of a number of dealers for periods of time ranging from 
10 to 30 days, because of the filing of wilfully false annual reports 
under the Packers and Stockyards Act, 1921 (7 U. S. C. 181 e¢ seq.). 
On September 13, 1948, the respondents in this proceeding and in one 
other, /n re Leo R. Miller, P&S Docket No. 1741, filed petitions for 
reconsideration of the orders entered with respect to their registra- 
tions. No other such petitions were filed on behalf of the respondents 
in the other similar proceedings within the time allowed for filing 
such petitions under the applicable rules of practice (9 CFR 202.1 
et seq.). 

Included in the petition for reconsideration filed in this proceeding 
was a request that the order be modified by eliminating from it that 
part which orders the suspension of the respondent’s registration. 
Pending action on the petition, the effective date of the suspension 
order was postponed on September 14, 1948. On September 24, 1948, 
the Livestock Branch, Production and Marketing Administration, 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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filed an answer to the petition, opposing any reconsideration of the 
order and urging that the order postponing the effective date of the 
suspension order be vacated. 

Counsel for both the complainant and the respondent were per- 
mitted to argue the matter orally before me on November 29, 1948. 

A careful examination of the entire record in this proceeding, in- 
cluding the petition for reconsideration, the answer, and the argu- 
ments by counsel, convinces me that no change should be made in the 
decision and order of August 26, 1948, except with respect to the 
period of suspension. The period of suspension previously ordered 
is reduced to 15 days. 

The order of September 14, 1948, postponing the effective date of 
the suspension is vacated and the suspension order of August 26, 1948, 
shall become effective, as modified herein with respect to the period 
of suspension, on the 30th day after the date of this order. 
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In re Lro R. Mitter. P&S Doc. No. 1741. Decided January 25, 1949. 
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Pending action on the petition, the effective date of the suspension 
order was postponed on September 14, 1948. On September 30, 1948, 
the Livestock Branch, Production and Marketing Administration, 
filed an answer to the petition, opposing any reconsideration of the 
order and urging that the order postponing the effective date of the 
suspension order be vacated. A supplementary brief in support of 
the respondent’s petition for reconsideration was filed on October 6, 
1948. 

Counsel for both the complainant and the respondent were permitted 
to argue the matter orally before me on November 29, 1948. 

A careful examination of the entire record in this proceeding, includ- 
ing the petition for reconsideration, the answer, and the arguments by 
counsel, convinces me that no change should be made in the decision 
and order of August 26, 1948, except with respect to the period of sus- 
pension. The period of suspension previously ordered is reduced to 
15 days. 

The order of September 14, 1948, postponing the effective date of 
the suspension is vacated and the suspension order of August 26, 1948, 
shall become effective, as modified herein with respect to the period of 
suspension, on the 30th day after the date of this order. 


(A. D. 1968) 


Canton Propuce Company v. NATIONAL Propuce Company. PACA 
Doc. No. 4690. Decided January 3, 1949. 


Failure To Repay Deposits—Rejection Without Reasonable Cause 


Where complainant, in a sale of potatoes by respondent without recourse, ac- 
cepted and paid for two carloads but rejected a third which respondent 
resold, and complainant sought to rescind the rejection and did pay the 
purchase price, held, that complainant is entitled to the return of deposits 
of $200 per carload which respondent did not receive in time to deduct from 
sight drafts for the carloads and also the purchase price of the third 
carload less the loss sustained by respondent for resale thereof.* 


Evidence—Failure To Sustain Burden of Proof as to Modification of Contract 

Where respondent alleges contract of sale of five carloads of Washington po- 
tatoes was modified to allow delivery of Idaho potatoes and counterclaims 
for damages resulting from complainant’s refusal to take these two car- 
loads, held, that respondent failed to sustain burden of proof as to modi- 
fied contract.* 


Evidence—Failure To Show Agreement as to Procurement Charge 


Respondent’s claim for procurement charge of $50 per carload in contract of 
sale of five carloads of potatoes to complainant should be dismissed where 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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respondent offered no evidence showing that such charge had been agreed 
upon.* 


Mr. Fred Stua, of Cleveland, Ohio, for complainant. Mr. Alexander Golbus, of 
Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
In its formal complaint filed November 12, 1946, complainant alleges 
that it contracted to purchase three carloads of Washington Long 
White potatoes, U. S. No. 1, Size A, from respondent on or about 
July 11, 1945, and placed a $200 cash deposit on each car; that re- 
spondent shipped three carloads of potatoes and complainant accepted 
and paid the full invoice price for the first and third cars upon arrival 
at Canton, Ohio; and that complainant rejected the second car, namely, 
NP 98034, for the reason that it failed to grade U. S. No. 1, but later, 
upon advice of counsel, complainant sought to rescind its rejection 
of car NP 98034 and paid the sight draft thereon for the full invoice 
price of $1,058.40. It is further alleged that when complainant at- 
tempted to obtain delivery of the car, it found that respondent had re- 
sold it to a third party. Complainant seeks damages in the amount 
of $1,658.40, representing the $600 deposit plus the $1,058.40 paid for 
car NP 98034 which had been resold, less the sum of $892.25 which 
respondent subsequently refunded to complainant, or the net amount 
of $766.15. 

Respondent filed an answer and counter-complaint on March 4, 
1947, in which it contends that the original contract called for five 
carloads of Washington potatoes rather than three. Respondent 
claims that complainant’s rejection of the second car of potatoes de- 
livered was without reasonable cause since the written contract con- 
tained the following terms: “Buyer accepting delivery while rolling 
without any recourse to the National Produce Company” and that 
respondent was forced to resell the rejected car and, as a result, 
sustained a loss of $72. Respondent contends that the terms of the 
written contract were subsequently modified with respect to the fourth 
and fifth car contemplated by the original contract so that Russet 
potatoes were to be delivered in lieu of Washington Long Whites; that 
respondent sought to deliver the fourth car, but complainant unquali- 
fiedly rejected further deliveries under the contract; and that, as a 
consequence, respondent sustained a loss of $416.15 on the fourth car 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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and a loss of $150 on the fifth car. In addition, respondent claims 
that the parties had agreed that complainant would pay a $50 “pro- 
curement charge” on each of the five cars, which charge complainant 
failed to pay, causing a further loss of $250 to respondent. Respond- 
ent makes counter-claim for the sum of these losses, or $888.15. 

Hearing was had in the matter at Chicago, Illinois, on March 16, 
1948. ‘The parties were represented by counsel and each presented the 
oral testimony of one witness. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of E. H. VanVoorhis and 
W. H. VanVoorhis, doing business as Canton Produce Company at 
605 Cherry Street, Canton, Ohio. 

2. On or about July 5, 1945, respondent was a partnership composed 
of Sam S. Siegel, Mrs. Sam Siegel, Mrs. Elsie Rietman and Dan Riet- 
man, doing business as National Produce Company at 31 South Water 
Market, Chicago, Illinois. At that time, respondent was subject to 
license under the act but was not licensed. Respondent filed an appli- 
cation for a license dated July 16, 1945, together with the required fee 
and one month’s arrearage. A license was issued to respondent on 
July 27, 1945. 

3. On or about July 5, 1945, respondent offered to sell and complain- 
ant agreed to purchase five carloads of Washington State, U. S. No. 1, 
Size A, Long White potatoes at “Delivered ceiling net at time of ship- 
ment” on the terms “Buyer accepting delivery while rolling without 
any recourse against the National Produce Company.” Complainant 
agreed to make a $200 deposit on each carload. Shipments were to be 
spaced throughout the remainder of July. 

4, On or about July 25, 1945, respondent received complainant’s 
check for $600, the deposit for three carloads. 

5. Between July 23 and July 25, 1945, three carloads of Washington 
Long White potatoes in transit were ordered diverted to complainant 
at Canton where they arrived the latter part of July. Invoices and 
drafts for the purchase prices were forwarded to complainant with no 
deduction for deposits because the deposit check had not yet been 
received. 

6. Complainant accepted the potatoes in cars RD 20676 and RD 
18758, and paid the drafts. On July 31, complainant notified respond- 
ent by telegram that “REFUSING CAR POTATOES NP 98034 AC- 
COUNT DEFECTS DO NOT WANT REPLACEMENT.” Subse- 
quently, complainant paid the draft of $1,058.40 on this carload and 
notified respondent “HAVE PAID RRAFT ACCEPTING CAR NP 
98034 SELLING FOR YOUR ACCOUNT.” In the meanwhile, re- 
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spondent had resold the shipment to the Shaeffer-Black Company of 
Canton for the net amount of $1,018.18. Complainant was advised 
that respondent would invoice it for the loss on resale. 

7. Respondent made no further deliveries of Washington potatoes 
under the contract. 

8. Respondent did not refund the $600 deposit paid by complainant, 
nor pay over the $1,018.18 net amount received from the Shaeffer- 
Black Company on the resale of car NP 98034. On October 25, 1945, 
respondent paid complainant the sum of $892.25 on the transaction, 
without prejudice to the claims of the parties. 

9. Informal complaint was filed by complainant against respondent 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


One of the issues presented by the pleadings is whether the contract 
entered into between the parties related to three or five carloads of 
potatoes. At the oral hearing, W. H. VanVoorhis testified that be- 
tween the first and the tifth of July 1945, respondent telephoned and 
offered for sale five carloads of potatoes and VanVoorhis told respond- 
ent he could use only three carloads. Dan Reitman, one of the part- 
ners in respondent, testified that on July 11, 1945, he conversed with 
the partners of complainant and also Mr. Schiffman, an employee, and 
the latter agreed to purchase five carloads of potatoes. 

The evidence shows that respondent prepared a confirmation of sale 
dated July 11, 1945, reading, in part, as follows: 

“Five (5) cars of Washington U S #1 Size A Long Whites if available at time 
of shipment. Delivered ceiling net at time of shipment. 

“Subject to all conditions beyond our control and if for any reason Seller is 
unable to make delivery the only recourse of Buyer shall be an immediate return 
of his deposit. Buyer accepting delivery while rolling without any recourse to 
the National Produce Company.” 

W. H. VanVoorhis testified that the written confirmation was not 
received until July 20; that he placed a circle around the phrase “Five 
(5)” and placed the number “3” in the margin; and the duplicate copy 

yas returned to respondent. Reitman testified, however, that the 
confirmation and an accompanying letter were forwarded to com- 
plainant on July 11 and the copy, as changed by complainant, was re- 
turned to him on July 25, 1945. On July 21, respondent apparently 
was concerned about complainant’s delay in returning the confirma- 
tion and telegraphed complainant that: 

“APPLYING YOUR FIVE CAR CONTRACT RD 20676 SHIPPED WASHING- 
TON YESTERDAY CONTAINING 360 USONEA LONG WHITES INVOICING 
$2.94 FOB PLUS $30.00 PRECOOLING CHARGE STILL WAITING RETURN 
CONTRACT.” 
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It is illogical that respondent would inquire after the return of the 
confirmation on July 21 if it had been mailed to complainant only a 
few days before. Since respondent anticipated receiving the deposit 
before shipping any cars, it is probable that respondent forwarded the 
confirmation on July 11, 1945, and it is so concluded. The facts war- 
rant the further conclusion that complainant had the confirmation in 
its possession for a period of seven days or longer before returning the 
same. It is well established that the failure of the person receiving 
a written confirmation of sale to make any objection promptly to the 
terms therein, raises the inference that the confirmation correctly re- 
flects the previous agreement of the parties. Joseph Rothenberg v. 
’ H. Rothstein & Sons, 6 A. D. 148. Accordingly, it is concluded that 
the agreement entered into between the parties on or about July 5, 1945, 
provided for the delivery of five carloads of “Washington U. S. #1 
Size A Long Whites.” 

Only three carloads of Washington Long White potatoes were de- 
livered to complainant. Respondent contends in its counter-claim, 
however, that on or about August 1, 1945, the parties agreed over the 
telephone to substitute Russet potatoes for Washington Long White 
potatoes in the fourth and fifth cars to be delivered under the original 
contract. Since respondent’s claim with respect to the fourth and 
fifth carloads depends upon the establishment of the modified con- 
tract, it has the burden of proving the modification by a prepon- 
derance of the evidence. 

The testimony of Reitman, in substance, is that on August 1, 1945, 
the parties discussed their differences as to the number of carloads to 
be delivered under their contract and, as a result, the parties agreed to 
substitute Idaho potatoes which were lower in price than Washington 
potatoes and the freight rate was less. On August 2, 1945, respondent 
sent complainant a letter in which it stated “Per phone conversation 
today in lieu of Washington potatoes we are giving you NRC 6763 
from Idaho.” The next day, complainant sent a telegram “UNABLE 
TO USE CAR IDAHOS AT THIS TIME ADVISE YOU WHEN 
WE WANT.” Complainant admits that it discussed potatoes over 
the telephone with respondent on August 1, 1945, but denies that it 
agreed to substitute under their contract, or buy, any Idaho potatoes. 
In all subsequent correspondence between the parties regarding the 
fourth and fifth carloads, complainant continued to deny the alleged 
agreement. 

The evidence regarding the fourth and fifth carloads is confusing 
and inconclusive. It has been noted that the Federal inspection cer- 
tificate relating to car NRC 6763 states the potatoes are Idaho White 
Rose, not Russets as respondent pleaded. It is concluded that re- 
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spondent has failed to establish the alleged modification of the orig- 
inal contract. 

In its counter-complaint, respondent also seeks the loss which it 
sustained by reason of complainant’s rejection of car NP 98034. The 
contract expressly provided that complainant was to accept delivery 
of the potatoes while rolling without any recourse to respondent. 
Having rejected car NP 98034 in violation of their agreement, com- 
plainant is liable to respondent for any loss caused to it as the result of 
such rejection. The evidence shows that, after complainant’s rejec- 
tion of the car, respondent resold it to the Schaeffer-Black Company 
of Canton, Ohio, for $1,018.18. Since complainant had agreed to pay 
$1,058.40 for the car, respondent’s loss is $40.22, for which amount 
complainant is liable to respondent. 

In its counter-complaint, respondent makes an additional claim for 
damages which must be taken into consideration. It alleges that, at 
the time of the original conversation between the parties, on or about 
July 5, 1945, it was agreed that there would be a $50 “procurement 
charge” on each of the five cars contracted for, in addition to the price 
stated. It is to be noted that the stipulated price for the potatoes was 
“Delivered ceiling net at time of shipment.” In the written confirma- 
tion of sale dated July 11, 1945, no mention was made of a “procure- 
ment charge.” Since respondent did not offer any evidence to support 
the alleged agreement for a procurement charge, the claim based 
thereon is not allowed. 

It is concluded that respondent has violated section 2 of the act by 
failing to pay to complainant the $600 deposit plus damages of $125.93 
in connection with car NP 98034, computed as follows: $1,058.40, the 
invoice price, less the $892.25 already repaid to complainant and $40.22, 
the loss sustained by respondent on resale. Reparation should be 
awarded complainant against respondent for $725.93 and the facts 


should be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $725.93 with interest thereon at 5 percent 
per annum from August 1, 1945, until paid. 

The facts shall be published. 

Copies hereof shall be served on the parties. 
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Horr Broruers v. Mavoy Brorurers. PACA Doc. No. 4997. Decided 
January 3, 1949. 


Failure To Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered 319,600 pounds of potatoes 
to respondent and that respondent paid or caused to be paid part of the pur- 
chase price therefor, but refused to pay the balance thereof, and where 
respondent failed to file an answer in the case, held, respondent’s failure to 
answer constitutes a waiver of hearing and an admission of the allegations 
of the complaint, and respondent’s failure to pay the entire purchase price is 
a violation of the act for which reparation, with interest, should be awarded 
complainant.* 


Transactions Constituting Interstate Commerce 


Where respondent failed to pay the entire purchase price for potatoes sold and 
delivered by complainant at its potato cellars, and where part of the potatoes 
were shipped by respondent out of the State and the remainder of the potatoes 
were sent to a starch factory within the State, and all the products of the 
factory are sent without the State, held, that such transactions constitute 
interstate commerce, and respondent’s failure to pay the entire purchase 
price is a violation of the act for which reparation should be awarded 
complainant.* 


Hoff Brothers, of Idaho Falls, Idaho, complainant pro se. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C., 1946 ed., 499a et seq.). 
A formal complaint was filed on April 5, 1948, seeking a reparation 
award of $505.13 which was alleged to be the unpaid balance of the 
purchase price of a quantity of potatoes sold and delivered by com- 
plainant to respondent. 

A copy of the investigation report was served upon complainant in 
May 1948. A copy of the formal complaint, together with a copy of 
the report of investigation, was served upon respondent on May 11, 
1948. At the time of the service of the latter documents, respondent 
was notified in writing that an answer to the complaint should be filed 
by it within 20 days thereafter, and that failure to file such answer 
would constitute a waiver of hearing and would be deemed to be an 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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admission of the allegations of the complaint. Notwithstanding such 
notice, respondent failed to file an answer and the case is, therefore, 
disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complaint, Hoff Brothers, is a partnership composed of J. Mark 
Hoff and Phillip Hoff, whose business is farming and whose post office 
address is Route 3, Idaho Falls, Idaho. 

2. Respondent, Maloy Brothers, is a partnership composed of Robert 
E. Maloy and Donald J. Maloy, whose post office address is Mount 
Vernon, Washington. At the time of the transaction herein com- 
plained of, respondent was licensed under the act. 

3. On or about May 13, 1947, in the course of interstate commerce, 
the parties entered into an agreement for the sale by complainant to 
respondent of 319,600 pounds of potatoes. At the time of sale 76,690 
pounds of the potatoes graded U. S. No. 1, 78,096 pounds graded U. S. 
No. 2 or U.S. No. 1, size B, and 164,814 pounds were culls. The total 
purchase price for the entire lot was $1,656.59, f. o. b. complainant’s 
cellars, near Idaho Falls, Idaho. This price was computed on the 
basis of $1.60 per ewt. for U. S. No. 1, and $0.55 per ewt. for U. S. 
No. 2 or U. S. No. 1, size B, potatoes. No charge was fixed for the 
culls. Respondent assumed full responsibility for grading, loading, 
delivering, inspection and other handling charges of the potatoes. 

4, On or about May 18, 1947, in the course of interstate commerce, 
complainant tendered delivery of the potatoes covered by the contract. 
Respondent accepted delivery and commenced shipment of the produce 
to its dehydration plant at Mount Vernon, Washington. One car, 
containing 45,000 pounds of potatoes, reached respondent’s plant in 
Washington. Because of the percentage of culls contained in the 
remainder of the potatoes purchased, respondent was prohibited by 
Idaho State authorities from shipping the produce out of the State. 
Consequently, these potatoes were sent to the Menan Starch Factory, 
Inc., at St. Anthony, Idaho, for manufacture into starch. 

5. All the starch manufactured from Irish potatoes by the Menan 
Starch Factory of St. Anthony, Idaho, is consigned to points outside 
the State of Idaho and no sales of the starch are made within the 
State. 

6. Payments made to complainant in connection with the sale totaled 
$1,151.46, leaving a balance of $505.13 due on the original purchase 
price. 

7. Informal complaint was made in this case on November 10, 1947, 
which was within nine months.after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent’s failure to file an answer in this proceeding constitutes 
a waiver of hearing on the facts in the case and an admission of the 
allegations of the complaint (§ 47.8 (c) of the rules of practice, 7 CFR, 
1945 Supp., 47.8 (c)). 

The potatoes covered by the contract in question constituted the 
remaining contents of complainant’s potato cellars, which produce 
had been placed under loan pursuant to the 1946 Federal price sup- 
port program. The quantity of potatoes covered by the sale was 
determined by measurements made on May 1, 1947, by a representative 
of the Bonneville County Agricultural Committee. The various per- 
centages of the potatoes meeting the several grade requirements, and 
the percentages of soft rot contained in the culls, are evidenced by 
official inspection certificates dated May 9, 1947. The prices agreed 
upon were the current support prices for Irish potatoes grading U. 8. 
No. 1, U.S. No. 2, and U.S. No. 2, size B. 

The facts of record show that tender of delivery of the potatoes 
was made by complainant and that all the produce was accepted and 
removed from complainant’s cellars by respondent. Total payments 
received by complainant from respondent, from other sources on be- 
half of respondent, or from the Menan Starch Factory, totaled 
$1,151.46. Hauling charges deducted by the starch factory from its 
remittances to complainant are not properly deductible from the pay- 
ments due complainant. Complainant’s damages herein amount to 
the difference between the total payments received by it and the 
original sale price of $1,656.59. Reparation should, therefore, be 
awarded complainant for $505.13, plus interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $505.13, plus interest thereon at the 
rate of five percent per annum from June 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1970) 
Go.tpsspy-Evans Propuce Company v. Ernest E. Fapter Company. 
PACA Doc. No. 4674. Decided January 4, 1949. 


Evidence—Failure To Prove Cause of Action—Dismissal of Complaint— 
Counterclaim Successfully Sustained 


Where the evidence of record strongly indicates that the complainant contracted, 
through a broker, to ship certain carrots to respondent, to be purchased 
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by respondent at an agreed price, after inspection, if the tops were in good 
green condition, and if the tops were not in good green condition upon 
arrival, respondent would sell the carrots for complainant’s account as 
broker, but complainant contends that the transaction was an outright sale 
to respondent and sued for the alleged contract price of the carrots, it is 
held, that complainant has failed to prove a cause of action against re- 
spondent and the complaint should be dismissed and it is further held that, 
complainant violated § 2 of the act in failing to pay the respondent amounts 
shown to be due the latter as a result of respondent’s handling of the 
carrots for complainant’s account under the agreement existing between 
the parties, and that respondent should be awarded reparation under its 
counterclaim interposed after the filing of the original complaint herein.* 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Warren 8. Ear- 
hart of Jeter & Earhart, of Kansas City, Missouri, for respondent. J/r. Cloyd 
L. Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.). By com- 
plaint filed July 22, 1946, complainant seeks to recover the full pur- 
chase price for four cars of carrots shipped by complainant to respond- 
ent during June 1946. A copy of the formal complaint and a copy 
of the report of investigation were served by registered mail upon 
the respondent on January 17, 1947. A copy of the report of investi- 
gation was served in like manner on the complainant on January 21, 
1947. A copy of respondent’s answer and counterclaim, filed Febru- 
ary 3, 1947, was served upon the complainant by registered mail on 
February 11, 1947. Copies of a supplemental report of investigation 
were likewise served upon complainant and respondent on April 1, 
1947, and March 29, 1947, respectively. 

Complaint alleges that on or about June 4, 5, and 6, 1946, by oral 
contract and in the course of interstate commerce, complainant sold 
to respondent four carloads of carrots, each car containing 346 crates 
of six dozen size, at an agreed price of $3.00 per crate for three cars 
and $2.75 per crate for one car, plus $50 top ice on each of the four 
cars, or for the total price of $4,265.50, f. o. b. shipping point Tolleson, 
Arizona; that the contract was negotiated by J. L. Sullivan, broker of 
Phoenix, Arizona, acting as agent for respondent, said broker having 
inspected the carrots as they were being packed and loaded into cars 
at complainant’s packing shed; that the carrots were of the kind, 
quality, and grade called for in the contract of sale, and were shipped 
from loading point in Arizona to respondent at Kansas City, Missouri, 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.——Ed. 
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in cars SFRD 32196, PFE 60115, SFRD 23660, and SFRD 38882; 
that upon arrival of the carrots at destination, respondent accepted 
them, but has paid only $184.13 on car SFRD 38882, leaving a balance 
due complainant of $4081.37. In a letter dated December 20, 1946, 
complainant reduced its claim to $3994.87. 

Respondent, answering the complaint, denies that J. L. Sullivan 
acted as agent for respondent in the transaction and denies that 
respondent purchased the carrots as alleged in the complaint, but 
alleges that Sullivan was acting as complainant’s agent or on his own 
behalf, as broker. Respondent avers that its agreement with Sullivan 
was that the four cars were being shipped to respondent to inspect 
_ on arrival, and that if the tops of the carrots were in good condition, 

respondent could purchase them at a price of $3.00 per crate for three 
of the cars and $2.75 per crate for one car, plus $50 per car for top 
ice; but if the tops were not in satisfactory condition, respondent 
would wire Sullivan and handle the carrots for complainant’s account, 
as broker. 

Respondent sets up a counterclaim in which it is alleged that re- 
spondent informed Sullivan at the time the agreement was entered 
into that it did not want the carrots unless the tops were in good, 
green condition upon arrival ; that inspection of the carrots on arrival 
showed the tops to be brown, dry, discolored and moldy; that the 
respondent then, as agreed, sold them as broker for the complainant 
and accounted for the proceeds; and that handling the carrots for 
complainant resulted in an indebtedness to the respondent from com- 
plainant of $265.27 for brokerage fees and costs of sale. Respondent 
states that complainant has not paid the amount due, nor any part 
thereof, and that complainant’s failure to pay this amount to respond- 
ent is a violation of §2 of the act. Respondent prays that the com- 
plaint be dismissed and that respondent be awarded reparation in the 
amount of $265.27. 

An oral hearing was held at Kansas City, Missouri, on October 14, 
1947, at which time and place both parties were represented by counsel. 

The evidence introduced at the hearing consisted of depositions 
previously taken by the complainant of John M. Evans, J. E. Best, 
and J. L. Sullivan; also answers of these witnesses to cross-interroga- 
tories propounded by respondent, and the oral testimony of Frank L. 
Kenworthy, one of respondent partners. 

Kenworthy testified that the broker, Sullivan, called him on the 
telephone and said he had some carrots he was offering for sale and 
inquired if respondent wished to purchase them. Kenworthy said 
he advised Sullivan that only if the tops were in good green condition 
on arrival would respondent be in a position to use the carrots; that 
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he and Sullivan agreed that if the carrots arrived with good green 
tops, respondent was to pay a specified price for the shipment, but 
if the tops were not in good green condition, respondent was to handle 
the carrots for complainant’s account. On cross-examination Ken- 
worthy produced from respondent’s files memoranda on two of the 
cars in controversy, which he stated were made at the time of his 
telephone conversation with Sullivan. The witness stated the memo- 
randa showed “$3.00 subject to inspection.” Kenworthy further tes- 
tified that he sent a telegram to Sullivan in which he stated “Arrived 
all show yellowing, wilted, moldy tops . . . Can sell Schoenberg Chi- 
cago 2.75 f. o. b. 32196 Think excellent sale and should deliver. Ad- 
vise”; that in answer to this telegram respondent received from Sulli- 
van a wire reading as follows: “Evans said O. K. sell and deliver 
Schoenberg 2.75 fob ice 50.00 32196 . . .” These telegrams were re- 
ceived in evidence. Kenworthy testified that respondent never re- 
ceived invoices from complainant for the four cars of carrots in 
question. 

J. E. Best, an employee of complainant, stated, in answer to direct 
interrogatories, that, when he showed “J. L. Sullivan” opposite the 
printed words “sold to” on the invoice forms, it was due to a misunder- 
standing on his part. 

J. L. Sullivan testified by deposition that complainant, prior to the 
transaction in controversy, arranged through him to consign many 
cars of perishable agricultural commodities to respondent to sell for 
complainant and respondent charged a broker’s commission for its 
services. Sullivan stated that he acted only as a broker, and that 
complainant’s “Marvo” brand of carrots was one of his specials. Sulli- 

yan further testified that he received a wire from respondent stating 
that the carrots in two of the cars in question had “yellowing, wilted, 
moldy tops.” Sullivan stated further in his deposition that when 
complainant sold perishable commodities to respondent it was com- 
plainant’s “custom to invoice same ‘Billed to E. E. Fadler Co.,’ ‘Broker: 
J.L. Sullivan’”. It was Sullivan’s contention that he acted as broker 
for respondent only. 

The record of the hearing contains the following stipulation by and 
between the parties: 

“It is stipulated and agreed by and between the complainant and the respondent 
that prior to the transactions in controversy in this matter arrangements were 
made through J. L. Sullivan, broker, by Goldsby-Evans Produce Company to ship 
cars of produce to Kansas City with instructions te the carrier to notify the 
respondent upon arrival, and that the respondent had the privilege of buying 
such cars, and in some instances did buy such cars, at a stipulated price, or to 
proceed, in the event the respondent did not desire to buy the cars, to sell the 
cars for Goldsby-Evans and collect a brokerage commission as a broker for selling 
the cars ; 





28 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D, 


“That prior to the transactions in controversy, Goldsby-Evans Produce Com- 
pany offered cars of produce to Ernest E. Fadler Company for sale by Ernest E. 
Fadler Company as a broker for Goldsby-Evans Produce Company and upon 
which Goldsby-Evans Produce Company paid to respondent a commission as 
selling broker ; 

“That the complainant, prior to the transactions in controversy, shipped cars 
of perishable produce in interstate commerce to Kansas City to Ernest E. Fadler 
Company, the respondent, upon the basis that it could buy same at a stipulated 
price on arrival, or otherwise sell, as a broker for Goldsby-Evans Produce Com- 
pany, which arrangements were made through J. L. Sullivan; 

“That for the month of April prior to the transactions in controversy, Goldsby- 
Evans Produce Company, upon the sale of a car to Ernest E. Fadler Company, 
Sent to the buyer an invoice covering the sale, in which they had scratched out 
the printed words ‘sold to’ and typed in in lieu thereof the word ‘broker,’ and 

* then after that they had typed in the name ‘J. L. Sullivan.’ ” 


FINDINGS OF FACT 


1. The complainant is a partnership composed of T. B. Goldsby 
and J. M. Evans, doing business as Goldsby-Evans Produce Company, 
whose post office address is Box 388, Phoenix, Arizona. 

2. Respondent is a partnership composed of Ernest E. Fadler and 
Frank L. Kenworthy, doing business as Ernest E. Fadler Company, 
whose address is 311 Produce Exchange Building, Kansas City, 
Missouri. During all of the times referred to in this proceeding, 
respondent was licensed under the Perishable Agricultural Commodi- 
ties Act, 1930. 

3. On or about June 4, 5, and 6, 1946, complainant, by oral contract, 
agreed to ship to respondent four carloads of carrots, each containing 
346 crates, six dozen size, to be purchased by respondent after inspec- 
tion if the tops were in good green condition, at an agreed price of $3 
per crate for three cars and $2.75 per crate for one car, plus $50 for 
top ice on each car, f. o. b. shipping point, Tolleson, Arizona. If the 
carrot tops were not in good green condition upon arrival, respondent 
was to sell the carrots for complainant’s account as broker. 

4. The contract was negotiated by J. L. Sullivan, a broker located 
at 905 W. McDowell Road, Phoenix, Arizona, who acted in the trans- 
action as agent for both complainant and respondent. 

5. The broker inspected the carrots at complainant’s packing shed 
and the carrots were shipped in interstate commerce to respondent 
at Kansas City, Missouri, in cars SFRD 32196, PFE 60115, SFRD 
23660, and SFRD 38882. No invoices were received by respondent 
on these cars. 

6. Upon arrival of the carrots at destination, the tops were in a 
yellowing, wilted, moldy condition, whereupon respondent wired 
Sullivan, the broker, the condition of the carrots and proceeded to 
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handle the shipments for complainant’s account, rendering an account- 
ing to complainant when the carrots were sold. 

7. On June 12, 1946, respondent diverted car SFRD 38882 to St. 
Louis. On June 18, 1946, respondent diverted the car to S. D. Monasch 
Company, Cleveland, Ohio, which company sold the carrots contained 
therein for $887.25, paid and deducted $507.12 freight, $67.54 for ice, 
$15.86 demurrage, $23.87 cartage, and $88.73 commission, remitting 
to respondent $184.13, which respondent in turn remitted to com- 
plainant. 

8. On June 14, 1946, respondent diverted car SFRD 32196 to 
Cardinal Produce Company, St. Louis, Missouri, which sold the 
carrots therein for $612, paid and deducted $424.93 freight, $51.50 for 
ice, $61.18 demurrage, $26.60 cartage, and $61.20 for selling charges, 
a total of $626.41, leaving a deficit of $14.41, which respondent paid, 
billing complainant for this amount, plus $30 brokerage due re- 
spondent. 

9. On June 15, 1946, respondent diverted car PFE 60115 to City 
Produce Company, Miami, Florida, which sold the carrots contained 
therein for $983.75, paid and deducted $600.21 freight, $32.60 cartage, 
$22.40 expenses, and $98.38 sales commission, and remitted to respond- 
ent $230.16. Respondent accounted to complainant for this amount, 
deducting therefrom $30 brokerage, and applied the balance of $200.16 
to the deficit on car SFRD 23660, which respondent sold through 
Castellini Company at a loss of $380.36 on June 21, 1946. 

10. Complainant is indebted to respondent in the sum of $44.41 on 
car SFRD 32196 (being $14.41 deficit plus $30 brokerage) ; $20.66 on 
car SFRD 38882 (being brokerage of $30, less $9.34 collected by re- 
spondent on a railroad claim January 6, 1947), and $200.20 on car 
SFRD 23660 (arrived at by deducting the net proceeds of $200.16 
for car PFE 60115 from the $380.36 deficit on SFRD 23660 and add- 
ing $20 brokerage to respondent—apparently respondent reduced its 
brokerage on this car from $30 to $20), or a total amount of $265.27 
due the respondent from the complainant. 

11. The formal complaint was filed on July 22, 1946, and the counter- 
claim was filed on February 3, 1947, both being within the nine months 
statutory period provided by the act for the filing of reparation 


complaints. 






































CONCLUSIONS 





While the testimony as to the nature of the agreement between the 
parties is conflicting, the circumstances surrounding the transaction 
support respondent’s version of the matter. Upon receipt of respond- 
ent’s telegram, reading “Arrived all show yellowing, wilted, moldy 
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tops . . . Can sell Schoenberg Chicago 2.75 f. o. b. 32196. Think 
excellent sale and should deliver Advise,” Sullivan replied, “Evans 
said OK sell and deliver Schoenberg 2.75 f. 0. b. ice 50.00 32196 . . .” 
This does not appear to be an exchange of wires between a purchaser 
and a broker who understood that he had already sold the carrots, 
bit rather strongly supports respondent’s contention that respondent 
would buy the carrots if they arrived with good green tops, and if 
the tops were not in good green condition, respondent would notify 
the broker and handle them for complainant’s account. Particularly 
is this true in view of the many previous transactions of a similar 
nature, respondent having frequently acted as a selling broker for 
. complainant and for which it was paid brokerage fees. 

The question of invoices is another important factor in determin- 
ing the issues here involved. It is agreed that when the complain- 
ant made an outright sale of produce to the respondent, it was com- 
plainant’s custom to send respondent an invoice covering the sale. 

Respondent states that it received no invoices covering the ship- 
ments in controversy. The record shows that the invoices issued for 
these cars showed J. L. Sullivan’s name in the space following the 
printed words “Sold to.” Complainant’s employee who prepared the 
invoices stated by deposition that this was due to a misunderstanding 
on his part; but this is hardly convincing since the employee had 
issued many invoices, including invoices showing produce sold to the 
respondent. 

From all the facts and circumstances disclosed by the record, it is 
concluded that complainant has failed to prove a cause of action 
against the respondent, and the complaint should, therefore, be dis- 
missed. It is further concluded that complainant has violated § 2 of 
the act, in that complainant has failed to pay to respondent amounts 
shown to be due the latter as a result of respondent’s handling of the 
carrots for complainant’s account under the agreement existing be- 
tween the parties. Respondent should be awarded reparation for 
the total sum due, $265.27, as stated in Finding of Fact No. 10, and 
the facts should be published. 


ORDER 


The complaint filed herein is dismissed. 

Within 30 days from the date of this decision, complainant shall 
pay to respondent, as reparation, $265.27, with interest thereon at 
5 percent per annum from August 2, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 1971) 






Jack WALKER Company v. RAtpu H. Buzpy Company. PACA Doc. 
No. 4704. Decided January 4, 1949. 






Failure To Pay Purchase Price—Acceptance of Delivery— 











a Proper Party Complainant 

d if 

tif Where complainant, at respondent’s request, purchased, paid for and delivered 
y a truckload of bananas to respondent who having accepted delivery after 

urly full opportunity for inspection, sold at least a part of the bananas but 







































ilar thereafter refused to pay the purchase price claiming the bananas were 
for of inferior quality and that complainant having assigned the claim was 
no longer a proper party complainant, it is held, that respondent accepted 
1in- delivery and complainant is entitled to recover the agreed purchase price 
ra and delivery charges as claimed.* 
m- Inapplicability of Statute of Frauds to Purchasing Agent for Principal 
ale. In a proceeding by an agent for recovery from his principal of money advanced 
1p- and compensation for services rendered the Statute of Frauds has no 
for application.* 
the Mr. Charles Chorna, of Los Angeles, California, for complainant. Mr. Joseph 
the Wooldridge, of Bakersfield, California, for respondent. Mr. William L. Ander- 
ng son, Presiding Officer. 
“ Decision by Thomas J. Flavin, Judicial O ficer 
: PRELIMINARY STATEMENT 
a This is a proceeding under the Perishable Agricultural Commodi- 
" ties Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seqg.), in which a 
of formal complaint was filed on January 9, 1947, for the recovery of 
be reparation in the sum of $2,280. The complaint alleges that on 
i July 17, 1946, complainant, acting as a buying broker for respondent, 
i, purchased for respondent’s account and paid the purchase price for 
iat an interstate shipment of Mexican bananas, delivery of which was 
d accepted by respondent who ever since has failed, neglected and re- 
fused to pay complainant the purchase price, delivery charges or 
commission for services in making the purchase. A copy of the re- 
port of investigation was served on complainant by registered mail 
on March 10, 1947. On the following day, a copy of the formal com- 
T plaint and a copy of the report of investigation were likewise served 
t on respondent. 
Respondent filed an answer to the formal complaint on March 27, 
. 1947, denying generally all material allegations in the complaint and 











*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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setting up three separate affirmative defenses: (1) that respondent 
would not have ordered the bananas if complainant had truthfully 
stated the condition and quality of them; (2) that the complaint 
failed to state a cause of action within the jurisdiction of the Sec- 
retary of Agriculture under the Perishable Agricultural Commodities 
Act; and (3) that the alleged contract is unenforceable because of 
the statute of frauds. An oral hearing was held at Bakersfield, Cali- 
fornia, on February 9, 1948. Both parties were represented by coun- 
sel at the hearing. Four depositions taken on behalf of complainant 
were placed in evidence. 
FINDINGS OF FACT 


1. Complainant, Jack Walker, is an individual trading as the Jack 
Walker Company, whose address is 811 Hemlock Street, Los Angeles 
21, California. 

2. Respondent, Ralph H. Buzby, is an individual trading as the 
Ralph H. Buzby Company, whose address is 2314 Q Street, Bakersfield, 
California. Respondent was licensed under the act at the time of 
the transaction involved herein. 

3. On or about July 17, 1946, Pat Cannon, as selling agent for Mark 
Mallow, transported a truckload of 19,000 pounds of Mexican bananas 
from Brownsville, Texas, to Los Angeles, California, where com- 
plainant saw the bananas and, as buying agent for respondent, called 
respondent by telephone informing him of the availability of the 
bananas. During this telephone conversation, respondent agreed to 
the purchase of the bananas at 11 cents per pound, or $2090, for the 
bananas at Los Angeles, plus $95 transportation from Los Angeles to 
Bakersfield, California, plus complainant’s commission of $95, or a 
total of $2280. It was understood and agreed by the parties that com- 
plainant would guarantee or pay the purchase price of 11¢ per pound, 
plus $95 transportation. 

4. Complainant paid Pat Cannon $2090 for the bananas and $95 
for transportation from Los Angeles to Bakersfield. 

5. After inspection of the truckload of bananas involved in this 
proceeding by respondent’s plant manager and local buyer, the bananas 
were unloaded at his direction and placed in respondent’s warehouse 
in Bakersfield, California, on the same day that the purchase was 
made by complainant. 

6. Respondent has made no payment to complainant on account of 
the transaction here involved. 

7. Formal complaint was filed on January 9, 1947, which was within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


The evidence of record in this proceeding clearly discloses that at 
the time of the purchase by complainant for respondent, the bananas 
involved were on the truck by which they had been transported in 
interstate commerce to Los Angeles, California, from Brownsville, 
Texas, and the sale to respondent, therefore, was clearly in interstate 
commerce. In making the purchase and payment for the bananas, 
the record clearly discloses that complainant acted within the scope 
of his authority as agent for respondent. This proceeding was insti- 
tuted because respondent has failed to reimburse complainant or pay 
him for his services. Complainant’s claim is for the amount he paid 
Cannon for the bananas, plus transportation charges, and his 
commission. 

Respondent admits employing complainant to purchase the bananas. 
tespondent’s principal defense is that the bananas when unloaded and 
placed in his warehouse were of inferior quality and, due to com- 
plainant’s misrepresentations, a substantial loss was sustained. There 
is no proof, however, of any fraud or misrepresentation on the part of 
complainant. 

It will be observed that this is not a dispute between a buyer and a 
seller. Instead, the relationship was that of principal and agent. In 
this connection, respondent testified at the hearing that complainant 
was his buying agent upon whose knowledge and judgment he relied. 
The agent, complainant herein, performed his part of the contract 
when the transaction was completed in Los Angeles and respondent’s 
liability became fixed at that time. Taylor Manufacturing Company 
v. Hatcher Manufacturing Company, 39 Fed. 440. 

Since this is a proceeding by an agent for the recovery from his prin- 
cipal of money advanced and compensation for services rendered, the 
statute of frauds has no application. A similar situation was pre- 
sented in the case of Barker-Miller Distributing Company v. Berman, 
8 F. Supp. 60, wherein the court said : 

“Plaintiff was defendant’s purchasing agent or broker and was paid a fee for 
his services in purchasing for the defendant. There was no relationship of buyer 


and seller despite the fact that the plaintiff advanced the purchase money at the 
time of obtaining the merchandise. Under such circumstances the statute of 


frauds has no application.” 

Reference is made in the record to an assignment of the claim in- 
volved in this proceeding. It appears, however, that any such assign- 
ment was for collection only. There is no proof of any assignment for 
consideration and no showing that complainant is not the real party 
in interest. It is concluded, therefore, that respondent’s failure to 
pay was in violation of § 2 of the act and reparation should be awarded 
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to complainant for the amount due, or $2280. The facts should be 
published. 
Order 
Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2280, with interest thereon at 5 percent 


per annum from July 19, 1946, until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(A. D. 1972) 


PACA Doc. No. 4902.* Decided January 4, 1949. 


Dismissal—Petition for Reconsideration 
Petition dismissed where issues referred to therein were discussed and consid- 
ered in prior order and the order is supported by the evidence and applicable 
principles of law.** 


Mr. Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION FOR 
RECONSIDERATION 


In this proceeding, under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seg.), an order was 
issued on November 2, 1948, awarding reparation to complainant in the 
amount of $1,259.08, with interest thereon at the rate of 5 percent per 
annum from August 5, 1947, until paid. The award was based upon 
our findings and conclusions that respondent’s rejection of one carload 
of California Pascal celery sold to it by complainant was without 
reasonable cause and in violation of § 2 of the act. 

On November 15, 1948, respondent filed a petition for reconsideration 
of the order of November 2, 1948. That order was served upon re- 
spondent on November 4, 1948, so the petition for reconsideration was 
filed within the time required by the rules of practice (7 CFR, 1945 
Supp., § 47.24). The petition alleges error in the preliminary state- 
ment and several of the findings of fact made in the order. The 
petition also alleges error in our conclusions, particularly with respect 
to that part of the order dealing with the question whether or not the 
celery was in suitable shipping condition, and with respect to the mate- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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riality of the variation between the brand of celery called for by the 
contract and the brand of celery delivered thereunder. 

The issues referred to in the petition were discussed and considered 
in our decision of November 2, 1948. In our opinion the order is sup- 
ported by the evidence and the applicable principles of law. The peti- 
tion is hereby dismissed without prior service thereof upon com- 
plainant. 

This order and the order of November 2, 1948, shall become effective 
30 days after the date hereof. 

Service hereof shall be made upon the parties. 


(A. D. 1973) 


Martin Propuce Company v. Franx J. D’Amico. PACA Doc. No. 
5046. Decided January 4, 1949. 


Failure To Pay Balance of Purchase Price—Default 


Where respondent failed to answer the complaint for the recovery of the purchase 
price of a carload of potatoes but respondent paid complainant a portion of 
the purchase price, it is held, that complainant should be awarded reparation 
in the amount of the unpaid balance of the agreed purchase price, with 


interest.* 


Martin Produce Company, of Greeley, Colorado, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seqg.), instituted by 
the filing of an informal complaint on May 28, 1947. The formal com- 
plaint was filed on September 9, 1948, and alleges failure on the part of 
respondent to pay the balance due on the purchase price of a carload 
of potatoes sold and diverted to respondent in September 1946. 

A copy of the report of investigation made by the Fruit and Vegeta- 
ble Branch was served by registered mail upon complainant on Sep- 
tember 20, 1948. Copies of the report of investigation and the formal 
complaint were sent by registered mail to the respondent on Septem- 
ber 17, 1948, but were returned by the Post Office with the notation on 
the envelope “Refused.” The record contains a letter from Marketing 
Specialist Josef H. Grafues, dated October 5, 1948, stating that a copy 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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of the investigation report and a copy of the formal complaint were 
served on respondent personally by Grafues on October 5, 1948, at 501 
Front Street, New Orleans, Louisiana. Respondent was informed 
in a letter accompanying the service of the formal complaint that his 
answer should be filed within 20 days after receipt of such notice, and 
that failure to answer would be deemed to be an admission of the truth 
of the allegations of the complaint and would also constitute a waiver 
of oral hearing. Notwithstanding such notice, respondent failed to file 
an answer to the complaint and this proceeding is, therefore, disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Anna C. Martin, Dor- 
othy A. Martin, Lillian V. Martin, and Betty Martin, doing business 
as Martin Produce Company, whose post office address is P. O. Box 
No. 422, Greeley, Colorado. 

2. Respondent is an individual, Frank J. D’Amico, whose post office 
address is 509-11 South Front Street, New Orleans, Louisiana. At 
the time of the transaction here involved, respondent was a partner in 
the firm of L. D’Amico and Son, composed of L. D’Amico and Frank 
D’Amico, which was licensed under the act. Upon the death of L. 
D’Amico, the business was taken over on January 1, 1947, by respond- 
ent, to whom a license was issued and is now in effect. 

3. On or about September 3, 1946, complainant sold to respondent 
one carload containing 400 sacks of U. S. No. 1 White potatoes, size 
A, at the agreed price of $2.85 per hundred pounds, delivered at New 
Orleans, Louisiana. 

4. The contract of purchase and sale was negotiated by Lally, Ber- 
thelson & Welch, Inc., brokers located at New Orleans, Louisiana, 
who acted in the transaction as agent for both complainant and 
respondent. 

5. The potatoes were shipped, in interstate commerce, from loading 
point in Colorado on August 31, 1946, and were diverted to respondent 
at New Orleans, Louisiana, on September 3, 1946. 

6. Upon arrival of the potatoes at destination, respondent accepted 
the commodity in compliance with the contract and thereafter made 
payments on the purchase price totaling $550, one check being returned 
to complainant unpaid by the bank on which it was drawn, with a 
protest fee of $4. 

7. The total purchase price of the potatoes after payment of freight 
charges was $795.15. Total payments made by respondent amounted 
to $550, leaving a balance of $245.15, to which should be added the pro- 
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test fee of $4, making a balance due the complainant from the respond- 
ent of $249.15. 

8. The informal complaint was filed on May 28, 1947, which was 
within the nine-months statutory period provided by the act for the 
filing of reparation complaints. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
a waiver of oral hearing and an admission of the facts alleged in the 
complaint (7 CFR, 1945 Supp., 47.8 (c)). 

During the course of the investigation made by the Branch prior 
to the filing of the formal complaint, respondent wired the Depart- 
ment that he was mailing complainant a check for $200 and that the 
balance would be paid within 30 days. This communication and the 
payments made by respondent indicate that respondent had no legi- 
timate defense for his failure to pay the agreed purchase price for the 
potatoes. It is concluded that respondent’s failure to pay promptly 
the full contract price for the potatoes in question was and is in viola- 
tion of § 2 of the act, and complainant should be awarded reparation 
for the balance due, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $249.15, with interest thereon at the 
rate of 5 percent per annum from September 10, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 





(A. D. 1974) 
PACA Doce. No. 4947.* Decided January 5, 1949. 


Prior Order Stayed Pending Decision on Petition for Reconsideration 


Where a petition for reconsideration was received prior to the effective date 
of an order awarding reparation, the order is stayed pending the issuance 
of a further order in the proceeding. 

Mr. David Siskind, of New York, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C., 1946 ed., 499a et seq.), reparation 


Ed. 





*As explained in Prefatory Note, the identities of the parties are not discussed. 
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was awarded complainant by order dated December 10, 1948. Copies 
of the order were served upon each of the parties on December 13, 
1948. A petition for reconsideration has now been filed by respondent. 
The order of December 10, 1948, is hereby stayed pending the is- 
suance of a further order in this proceeding. 
Copies hereof shall be served upon the parties. 


(A. D. 1975) 


Seat Freeze Company v. Jack Krakowirz. PACA Doc. No. 5048, 
Decided January 5, 1949. 


Failure To Pay Purchase Price—Default 


Where respondent failed to answer the complaint for the recovery of the pur- 
chase price of shipments of frozen fruits purchased by respondent from 
complainant, it is held, that complainant should be awarded reparation in 
the amount of the agreed contract price with interest.* 

Seal Freeze Company, of Tamaqua, Pennsylvania, complainant pro se. Miss 

Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seg.). An informal complaint was filed on March 10, 1948, 
and a formal complaint was filed on June 18, 1948, alleging that com- 
plainant sold to respondent certain frozen fruits and that respondent 
has failed, neglected, and refused to pay the complainant the agreed 
purchase price therefor. 

A copy of the report of investigation was served by registered mail 
upon complainant on October 4, 1948. On the same date and in like 
manner a copy of the formal complaint, together with a copy of the 
report of investigation, was served upon respondent. In a letter 
accompanying the service of the formal complaint, respondent was 
informed that his answer should be filed within 20 days after receipt 
of such notice, and that failure to answer would constitute a waiver 
of oral hearing and would also be deemed to be an admission of the 
allegations of the complaint. Notwithstanding such notice, respond- 
ent failed to file an answer to the complaint and this proceeding, 
therefore, is disposed of on the basis of respondent’s default. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. The complainant, Seal Freeze Company, is a partnership com- 
posed of E. Franklin Griffiths, E. Franklin Griffiths, Jr., and A. 
George Griffiths, doing business as Seal Freeze Company, whose busi- 
ness address is Spruce and Railroad Streets, Tamaqua, Pennsylvania. 

2. Respondent, Jack Krakowitz, is an individual whose post office 
address is 85 Mapes Avenue, Newark, New Jersey. At the time of the 
transaction here involved respondent was not licensed but was operat- 
ing a business subject to license under the act. On April 2, 1948, 
respondent filed an application for license stating that he had been 
engaged in the business of handling fruits and vegetables since May 
19, 1947, and arrearage was paid by respondent in the amount of 
$9.17. License No. 113482 was issued to respondent on April 9, 1948. 

3. On or about November 5, 1947, complainant, by oral contract, sold 
to respondent one truckload of frozen fruits consisting of 68 cases 
24/16 strawberries at $4 per dozen, $544; 5 cases 4/10# peaches at 10 
cents per pound, $20; 5 cases 24/16 apricots at $1.25 per dozen, $12.50; 
5 cases 30# apricots at 10 cents per pound, $15.00. The strawberries 
and peaches were to be delivered to respondent at Newark, New Jersey. 
Respondent was to pick up the apricots at Philadelphia, Pennsylvania, 
during the week of November 17, 1947. 

4. On November 12, 1947, complainant shipped in interstate com- 
merce, from loading point in the State of Pennsylvania to respondent 
at Newark, New Jersey, the kind, quality, and size of strawberries and 
peaches called for by the contract; and in the manner agreed upon, 
in a truck operated by A. George Griffiths. 

5. On November 18, 1947, Schultz Carriers, acting for respondent, 
picked up from General Cold Storage at Philadelphia, Pennsylvania, 
the kind, quality, grade, and size of apricots called for by the contract. 

6. Upon arrival of the frozen fruit at destination, respondent ac- 
cepted the commodities in compliance with the contract, but has since 
failed and refused to pay complainant the agreed purchase prices 
therefor. 

7.. The formal complaint was filed on June 18, 1948, and within nine 
months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted a 
waiver of oral hearing and an admission of the facts alleged in the com- 
plaint (7 CFR, 1945 Supp., 47.8 (c) ). 

In the only communication received from respondent during the 
course of the Department’s investigation which preceded the filing of 
the formal complaint, respondent admitted the purchase of the frozen 
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fruits as alleged in the contract. He claimed that some of the cartons 
and packages were stained and stated that, if complainant would grant 
him an allowance for the alleged condition of the packages, he would 
forward his check to cover the price agreed upon immediately. Ap- 
parently, no agreement was reached between the parties regarding an 
allowance and the facts are uncontroverted that respondent purchased 
the frozen fruits, accepted them upon arrival at destination, and failed 
and refused to pay the agreed purchase price. Respondent’s failure to 
pay the contract purchase price to complainant was in violation of § 2 
of the act and complainant should be awarded reparation in the amount 
claimed, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $591.50, with interest thereon at the rate 
of 5 percent per annum from November 18, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1976) 


PACA Doc. No. 4846.* Decided January 10, 1949. 


Dismissal—Evidence—Failure To Sustain Burden of Proof Commodity 
Was of Good Quality—Lawful Rejection 


Where complainant sold to respondent a truckload of bananas represented to be 
good quality, good grade, green Guatemala bananas which respondent rejected 
at destination and shipment was thereafter resold in another market at a loss 
to complainant, it is held, that quality does not change in transit and since the 
firm which resold the bananas reported the bananas were of poor quality, 
complainant has failed to prove delivery of good quality bananas and the 
complaint should be dismissed.** 


Mr. Harold Zinn, of Miami Beach, Florida, for complainant. Messrs. Hellerman & 
Bielawski, of Bay City, Michigan, for respondent. Mr. John T. Pearson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a e¢ seq.) , in which com- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and Sub- 


ject-Index in this issue of Agriculture Decisions.—Ed. 
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plainant seeks to recover $2,353.90, the loss claimed to have been sus- 
tained as the result of respondent’s rejection without reasonable cause 
of an interstate truckload shipment of bananas. An informal com- 
plaint was filed on January 10, 1947, and a formal complaint was filed 
on September 26, 1947. A copy of the report of investigation was 
served on complainant’s attorney on November 20, 1947. On the same 
day, a copy of the formal complaint, together with a copy of the report 
of investigation, was served on the respondent. 

The complaint alleges that on or about December 9, 1946, representa- 
tives of complainant and respondent engaged in a long distance tele- 
phone conversation during which complainant agreed to sell and re- 
spondent to purchase a truckload of good quality, good grade, green 
(juatemalan bananas at $7 per hundred pounds, f.o.b. * * *, for 
shipment by truck to respondent at * * *. Complainant alleges 
that 30,030 pounds of the kind, quality and grade of bananas called 
for by the contract were loaded on a truck and transported to respond- 
ent at * * *, where respondent failed, neglected and refused to 
accept delivery. Complainant thereafter resold the bananas to the 
* * * in * * * for the net sum of $369, or at an alleged loss 
of $2,353.90. 

Respondent’s answer, filed December 9, 1947, alleges that on or 
about December 9, 1946, respondent purchased from complainant 
a truckload of first quality, extra fancy Guatemala bananas with 
large fingers, averaging 60 pounds per bunch, at the agreed price of 
$7 per hundred pounds, f. 0. b. * * *. Respondent denies that 
complainant shipped to respondent the kind, quality and grade of 
bananas called for by the contract and alleges that complainant 
tendered a truckload of small, premature bananas, of inferior quality, 
in small bunches. Respondent alleges that it notified the complainant 
promptly, by long distance telephone, that the bananas would not be 
accepted. 

Although the amount of damages claimed is in excess of $500, an 
oral hearing was waived by the failure of either party to request such 
hearing and this proceeding is handled under the shortened procedure 
as provided in section 47.20 of the rules of practice (7 CFR, 1945 
Supp., 47.20). Complainant filed an opening statement on Febru- 
ary 3,1948. Respondent’s answering statement was filed February 25, 
1948. 

FINDINGS OF FACT 


1. Complainant, * * *, isapartnershipcomposedof * * *, 
whose post office address is * * *., 
* * * 


2. Respondent, * * *, is a partnership composed of , 


whose post office addressis * * *, Respondent was licensed under 
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the act at the time of the transaction involved in this proceeding. 

3. On or about December 9, 1946, complainant and respondent en- 
tered into a contract, during a telephone conversation, whereby com- 
plainant, agreed to sell and respondent to purchase a truckload of 
good quality, good grade, green Guatemala bananas at the agreed 
price of $7 per hundred pounds for the truckload, f.0.b. * * *. 

4. On or about December 9, 1946, complainant shipped 30 om 
pounds of bananas by truck in interstate commerce from * * 
to respondent at * * *. No certificate of inspection is aaa 
in the record to show the quality or condition of the bananas either 
at shipping point or at destination. 

5. Complainant notified respondent on December 9, 1946, that the 
bananas involved in this proceeding had been shipped and on the 
same day respondent mailed to complainant a check in the amount of 
$2,102.10 in payment for the shipment. 

6. The truckload of bananas arrived at * * *, on December 
10, 1946. The shipment was rejected by respondent, who also stopped 
payment on the check for the purchase price, and complainant was 
notified of the rejection on the day the shipment arrived at destina- 
tion. 

7. The informal complaint was filed on January 10, 1947, which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The controlling question here is whether complainant tendered de- 
livery to respondent of bananas which in fact met contract require- 
ments. Since the transaction was negotiated during a telephone 
conversation, there is no clear showing of the exact terms and pro- 
visions of the agreement entered into by the parties. Complainant 
says that the bananas were to be of good quality while respondent 
contends that they were to be first quality and extra fancy. It is 
unnecessary to decide what the parties actually agreed to, however, 
since the complainant has failed to show that good delivery was made 
in compliance with its version of the contract. 

Accepting complainant’s statement that the contract called for 
good quality bananas, it must be pointed out that such a term is so 
indefinite that it does not give an accurate and reliable description 
of the subject matter. In this connection, reference is made to the 
recent case of Arthur Gerber and Company v. Charles Taxin Com- 
pany, 6 A. D. 462, 467 in which it is said that the use of such indefinite 
terms as beautiful, good color, good quality, etc., fail to give a satis- 
factory description of the subject matter of the contract. 
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In the instant proceeding, complainant has submitted evidence to 
show that the bananas were of good quality when shipped. However, 
attention is called to the fact that quality is a factor which does 
not change in transit and for this reason reference is made to the re- 
port of investigation disclosing that the * * *, which finally dis- 
posed of the bananasin * * *, stated that these bananas were of 
poor quality and excessively small. It is believed, therefore, that 
complainant has failed to sustain the burden of proving that the 
bananas delivered by complainant were of good quality, in compliance 
with its version of the contract. For this reason, the complaint should 


be dismissed. 
ORDER 


The complaint is dismissed. 
Service hereof shall be made on the parties. 


(A. D. 1977) 


PACA Doc. No. 4763.* Decided January 11, 1949. 


Dismissal—Effect of Error in Diversion of Car of Grapes—Rejection Without 
Reasonable Cause—Refusal by Purchaser To Accept Correct Car 


Where complainant contracted to purchase a carload of grapes from respondent 
at an agreed price and paid the purchase price by check on the date the trans- 
action occurred, and the respondent erroneously diverted to complainant 
a car supposedly containing the grapes in question, when actually the grapes 
were contained in a different car, and upon arrival at destination the railroad 
refused to release the erroneously diverted car to complainant, who, upon 
learning of the error refused to accept the correct car which was tendered 
to him by respondent, and respondent subsequently refunded the purchase 
price to complainant and sold the grapes at auction for a profit, and com- 
plainant brought an action for damages for the amount of the profit realized 
on the resale of the grapes, it is held, that respondent tendered delivery 
of the grapes in accordance with the contract and that complainant’s refusal 
to accept the correct car when tendered was without reasonable cause. It is 
further held that, under the circumstances, respondent was under no obli- 
gation to render an accounting to complainant for the profits made on the 
resale of the grapes, and the complaint should be dismissed.** 


Mr. Herman Steerman, of Philadelphia, Pennsylvania, for complainant. Re- 
spondent pro se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946, ed., 499a et seq.). 
The complaint, filed April 3, 1947, included as parties respondent, in 
addition tothe * * * doing businessas * * *,andthe * * *, 
a corporation, of * * *. The action against * * * and the 
* * * was discontinued and, by stipulation filed June 30, 1947, 
respondent * * * assumed liability for all damages which might 
be found to be due the complainant. 

Complainant alleges that on or about September 9, 1946, he con- 
tracted for the purchase of a car of grapes from respondent at an 
- agreed price of $2,084.50; that on September 10, 1946, respondent 
diverted car PFE 96677 to complainant, and on the same day com- 
plainant forwarded his check to respondent in full payment of the 
invoice price. Upon calling for delivery of the shipment at the Balti- 
more and Ohio Railroad Company, it is alleged, complainant was 
informed that car PFE 96677 had not been diverted to him, but was 
being held for another’s account; that complainant notified respondent 
of this and was advised by respondent that an error had been made 
in the number of the car; that the correct number was SFRD 36348, 
and that if complainant would call at the railroad, that car would be 
delivered to him. It is further alleged that, upon calling for car 
SFRD 36348, complainant was informed that this car was also being 
held for the account of another consignee, and that respondent, on 
September 13, 1946, mailed a draft to complainant refunding the total 
invoice price. Finally, complainant alleges respondent sold or caused 
the grapes to be sold for a profit of $590.11 over and above the invoice 
price; that complainant demanded and was refused an accounting of 
the profits so made; and that respondent’s failure to deliver in accord- 
ance with the contract resulted in damages of $590.11 to complainant, 
for which reparation is sought. 

Respondent filed an answer, admitting an error in reporting the 
wrong car number, but averring that steps were immediately taken to 
correct the error and that complainant was informed that if he would 
call at the railroad the correct car, No. SFRD 36348, would be deliv- 
ered to him, but that complainant demanded cancellation of the con- 
tract and prompt return of the purchase price; that respondent had no 
alternative but to dispose of the car in the most expeditious manner 
possible, and that complainant demanded car SFRD 36348 only after 
he had seen it sold at a profit at auction. Respondent alleges that 
delivery was tendered to complainant on September 11, 1946, but that 
complainant refused acceptance and hence is not entitled to an account- 
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ing, and that by accepting and cashing respondent’s refund check for 
the full invoice price of $2,084.50, complainant relieved respondent of 
all liability in the transaction. 

On May 12, 1947, the parties were served with copies of the investi- 
gation report made by the Regulatory Division of the Fruit and Vege- 
table Branch. Respondent filed an answer to the report of investi- 
gation on May 21,1947. A hearing washeldin * * * on February 
11, 1948. The complainant did not appear nor was he represented 
by counsel. Respondent company was represented by one of its part- 
ners, who was the only witness to testify at the hearing. 


FINDINGS OF FACT 


1. Complainant isan individual * * * whose post office address 
* * 

2. Respondent * * * is a partnership composed of 

whose post office addressis * * *. At the time of the transaction 

here involved respondent was not licensed under the act but was sub- 

ject to license. A license was issued to respondent in April 1947 and 

is now in effect. 

3. On or about September 9, 1946, respondent contracted to sell and 
complainant to purchase a carload of California Sanger District U. S. 
No. 1 table grapes, containing 536 boxes of Rose Malagas at $1.75 per 
box f. o. b., 310 boxes of Red Wing Malagas at $1.50 per box f. o. b., 
186 boxes of Rose Red Malagas at $2.75 per box f. o. b., and 68 boxes of 
Red Wing Red Malagas at $2.50 per box f. 0. b., or a total price of 
$2,084.50. Respondent confirmed the sale by wire as well as by stand- 
ard confirmation of sale on September 10, 1946, and by check bearing 
the same date, complainant paid respondent the full invoice price of 
the produce. 

4. Respondent acted as broker on behalf of the * * *, in nego- 
tiating the transaction, it being agreed between the parties that re- 
spondent would purchase the grapes fromthe * * *, ostensibly for 

* * *; that grapes would be shipped to * * * where, upon 
arrival, ownership would be transferred to * * * and thereafter 
to complainant. 

5. On September 10, 1946, respondent erroneously diverted car 
PFE 96677 supposedly containing the grapes in question, from the 
* * * and/or * * *, to complainant at * * *. Car PFE 
96677 was the property of the * * *, while the correct number of 
the car containing the grapes purchased by complainant was SFRD 
36348, 


is 
* * * 
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6. On September 11, 1946, the railroad refused delivery of car PFE 
96677 to complainant and he so informed respondent by long distance 
telephone. After an exchange of wires on the same day with 
the * * *, respondent realized its error in designating the car num- 
ber as PFE 96677 rather than SFRD 36348, and still later on the same 
day, September 11, respondent telephoned complainant and explained 
the error in car numbers. Respondent offered to place an immediate 
telephone call to the Pacific Fruit Express Company’s office for a cor- 
rected release, but complainant demanded cancellation of the contract 
and return of the purchase price. 

7. Following complainant’s refusal of car SFRD 36348, containing 
the grapes purchased by him, respondent diverted the carto * * # 
at * * *, at 4:05 p. m. on September 11, 1946, and requested 
* * * to handle the grapes for * * * in whose name the car 
still was billed. Thereafter, the car was sold at auction by * * * 
at a profit of $590.11. 

8. On September 13, 1946, respondent mailed its check to complain- 
ant in the amount of $2,084.50. The check contained the following 
notation on its face : “Refund, total invoice price.” 

9. The formal complaint was filed on April 3, 1947, and within nine 
months after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent contends that complainant refused to accept car SFRD 
36348 which unquestionably contained the grapes actually purchased 
by complainant, and that, following such refusal, respondent had no 
alternative but to dispose of the car in the fairest and most expeditious 
manner possible. On the other hand, it is complainant’s position that, 
after receiving respondent’s explanation with respect to the error in 
car numbers, he was ready and willing at all times to accept the grapes 
in car SFRD 36348 but was unable to take delivery since respondent 
failed to furnish him the papers required by the delivering railroad for 
release of the car. 

Respondent has offered sworn testimony in support of its contention. 
Complainant has not submitted any testimony in support of the alle- 
gations of the complaint. Complainant was notified in the usual 
manner that the proceeding was set for hearing at * * * on Feb- 
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ruary 11, 1948. Complainant’s telephonic request for postponement 
of the hearing because of the death of a relative, made on February 10, 
1948, was denied by the Presiding Officer, who, at the time, informed 
complainant’s counsel of the importance of offering evidence to sup- 
port the allegations of the complaint, the absence of which might pos- 
sibly result in a dismissal of the complaint. Complainant’s counsel 
was also informed that, under the rules of practice applicable to repa- 
ration proceedings, if complainant failed to appear or be represented at 
the hearing, he would be deemed to have waived the right to an oral 
hearing in the matter. Complainant did not appear nor was he repre- 
sented at the hearing. In the brief filed by complainant’s counsel 
after the hearing, no objection is made to the denial of postponement 

While the report of investigation contains many letters and state- 
ments favorable to complainant which have been considered, yet, when 
standing alone, these documents are insufficient to successfully sup- 
port complainant’s position, particularly where, as here, respondent 
has interposed a good defense, to-wit, rejection of car SFRD 36348 by 
complainant, and has introduced sworn testimony in support thereof, 
while complainant has offered no proof to avoid this defense. The 
purpose of the administrative hearing in reparation proceedings of 
this nature is to afford all interested parties an opportunity to testify 
under oath and to cross-examine opposing witnesses, with a view to 
obtaining the truth with respect to the facts at issue. When a witness 
testifies under oath, there is at least the moral persuasion that the truth 
is being told, and it is for that reason that sworn testimony is accorded 
superior dignity and greater reliability and weight than are statements 
made informally and included in reports of investigation. 

The allegations of the complaint are not supported by competent 
and reliable evidence. From the evidence presented we conclude that 
respondent tendered delivery of the grapes in accordance with the con- 
tract and that complainant’s refusal to accept car SFRD 36348 was 
without reasonable cause. Under the circumstances, respondent was 
under no obligation to render an accounting for the profits made on 
the resale of the grapes contained in said car. The complaint, there- 
fore, should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


824899—49—_5 
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(A. D. 1978) 


J. E. Newtson & Sons v. Jack Kerzner anp Monte Cross. PACA 
Doc. No. 4804. Decided January 13, 1949. 


Failure To Pay Proceeds of Sale—Contract of Purchase and Sale— 
Failure To Establish Meeting of Minds 


Where the evidence showed that even though no contract of purchase and sale 
for a carload of celery ever came into being between the complainant and 
respondent Kerzner, because there was never any meeting of the minds with 
respect to the terms of the alleged contract, but the record disclosed there was 
a shipment of the celery by complainant and an acceptance of the commodity 
by respondent, who protested its condition by wire to the shipper, stating 
that respondent would only handle the celery for the shipper’s account, and 
the celery was thereafter disposed of by respondent, who realized the net 
sum of $651.95 which was never paid or tendered to complainant by respon- 
dent, it is held, that respondent’s failure to pay complainant the proceeds 
realized from the sale of the celery was a violation of section 2 of the act 
and complainant should be awarded reparation in the amount of the net pro- 
ceeds, with interest.* 


Dismissal—Contract of Purchase and Sale—Agency—Evidence—Effect of 
Failure To Prove Broker’s Lack of Discharge of Duty 


Where the evidence indicated that no valid agreement was ever reached by com- 
plainant and respondent Kerzner for the purchase and sale of a carload of 
celery, which transaction was negotiated by respondent-broker Cross, but 
the evidence failed to show that this was due to the fault of the broker, it is 
held, that since complainant failed to prove that the broker did not discharge 
some act or duty required of him under the act, the complaint as to respon- 
dent-broker should be dismissed.* 


Mr. James W. Nelson, of Altoona, Pennsylvania, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.). In the com- 
plaint, filed July 23, 1947, it is alleged that respondent, Jack Kerzner, 
failed to pay the purchase price for a car of celery sold to said respond- 
ent by complainant. Complainant also alleges that respondent, Monte 
Cross, issued a standard confirmation of sale which failed to “conform 
to the terms of the contract as agreed upon and as confirmed by tele- 
gram to each of the respondents.” Reparation is sought in the amount 
of $1,847.00, which sum includes the agreed purchase price of $1,792.00, 
plus $55.00 for top ice. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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The report of investigation prepared by the Regulatory Division 
was served on complainant on August 19, 1947. Copies of the com- 
plaint and the report of investigation were served on respondents on 
August 20, 1947. Respondent Cross filed an answer on August 22, 
1947, alleging that complainant made no immediate objection to the 
terms of sale, as set forth in the broker’s standard confirmation of 
sale, showing the sale on the basis of “F. O. B. Acceptance”; that com- 
plainant has never paid his $25.00 brokerage fee, and that there was 
not material difference in the terms “F. O. B. ACCEPTANCE” and 
“TRACK ACCEPTANCE ALTOONA FINAL,” which complain- 
ant alleges was the term agreed upon, since either provision protected 
the complainant. 

Respondent Kerzner filed an answer on September 9, 1947, denying 
generally the allegations of the complaint and presenting a counter- 
claim for $50.25 damages resulting from complainant’s alleged breach 
of warranty in failing to deliver celery of good appearance, fresh and 
healthy, and in good condition. An oral hearing was requested. 

A hearing was held in Philadelphia on March 9, 1948, at which all 
parties were represented by counsel. Briefs were filed on behalf of 
complainant and both respondents. 

J. E. Nelson, a partner in complainant firm, testified that early in 
the afternoon of March 26, 1947, he talked on the telephone with re- 
spondent Cross and informed him that a car of celery had been shipped 
from California on March 14 and was then on track at Altoona; that 
the celery graded approximately 87 per cent U. S. No. 1 at shipping 
point; that a doorway inspection of several crates at Altoona showed 
the produce to be just a fair car of celery; that it had an occasional 
yellow leaf, but the main defect was short shanks; and that about mid- 
afternoon Cross called back and asked for diversion of the car to 
Kerzner at Philadelphia, the terms of sale being $4.00 per crate, f. 0. b. 
shipping point inspection with acceptance on track Altoona final. The 
witness testified further that wires confirming the terms of sale were 
sent immediately to both respondents; that no objections were made 
to the terms set forth in the wires other than Cross complaining about 
the amount of his brokerage fee; that complainant first heard from 
Kerzner on April 1, 1947, when the latter wired the results of a Federal 
inspection and stated that the produce would be handled for com- 
plainant’s account only; and that a reply wire was sent to Kerzner 
refusing permission to sell for complainant’s account. 

On cross-examination, Nelson denied making any representation to 
Cross that the celery had a good appearance and was fresh and healthy. 

Respondent, Monte Cross, testified that the term “acceptance final” 
was never mentioned in his discussions with Nelson; that he sold the 
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car to Kerzner on the basis of Nelson’s inspection and warranty that 
the celery was of good appearance, healthy, and in good condition; 
that on March 26, 1947, he sent the parties a standard confirmation of 
sale containing the term “FOB ACCEPTANCE,” which he inserted 
for Nelson’s protection, but which had not been previously agreed 
upon by the parties; that as a result of Kerzner complaining about the 
condition of the celery he, Cross, wired Nelson suggesting a reasonable 
adjustment, and that he did not receive complainant’s letter objecting 
to the term “FOB ACCEPTANCE?” until 3:30 P. M. on April 3, 1947, 
eight days after the confirmation was sent to the parties. 

On cross-examination, Cross stated that he did not insert the words 
“fresh, healthy, good appearance” in his confirmation of sale be- 
cause such terms were not offered as part of the contract. The wit- 
ness also stated he understood he was not offering a car of fancy celery 
and that in using the term “FOB ACCEPTANCE” he intended to 
protect complainant’s sale one hundred per cent. Cross further stated 
that at the time the transaction was being negotiated, there was in his 
mind no distinction between the terms “FOB ACCEPTANCE” and 
“ACCEPTANCE FINAL,” and for that reason he made no objection 
to complainant’s wire confirming the terms of sale, except insofar as 
the amount of brokerage was concerned. 

Respondent, Jack Kerzner, testified that he purchased the produce 
relying solely on complainant’s inspection at Altoona and a warranty 
of its being good, fresh, clean celery, with the only defect being short 
shanks. He stated that upon receipt of complainant’s wire confirming 
the terms of sale he immediately complained to Cross by telephone, ob- 
jecting to the term “Acceptance Track Altoona Final,” and that he 
did nothing further upon being advised by Cross to pay no attention 
to the term. Kerzner also testified that the car arrived in Philadel- 
phia on Saturday, March 29, 1947, when the market was closed and 
no inspection service was available; that inspection was ordered on 
Monday, March 31, and actually made on Tuesday, April 1; that after 
first refusing to handle the car except for complainant’s account, he 
later accepted the car at the suggestion of the Department and sold its 
contents for net proceeds amounting to $651.95, and that if the celery 
had been as represented it would have sold anywhere from $6.50 to 
$6.75 per crate. 

Under cross-examination, Kerzner admitted receiving wires from 
Nelson and Cross on March 26th, both of which were similar with re- 
spect to shipping point inspection, shipping date, brand, manifest and 
price. He likewise admitted that complainants wire included the 
term “Acceptance Track Altoona Final,” but that no exception was 
made directly to complainant, for the reason that he called the broker, 
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Cross, and complained about the term, and that Cross told him to pay 
no attention to it; that of the total of 448 crates of celery, 46 were sold 
personally by him, with the balance of the crates, other than 50 which 
were abandoned to the railroad being given out on consignment. 

Richmond Fetherolf, owner of the Binney Inspection Service at 
Philadelphia, who was called by the respondents and testified as an 
expert witness, expressed the opinion, based on the Federal and Binney 
inspection reports at Philadelphia, that the car in question was just 
a car of fair quality celery. 


FINDINGS OF FACT 


1. The complainant, J. E. Nelson & Sons, is a partnership composed 
of J. E. Nelson, James W. Nelson, and Donald G. Nelson, whose address 
is 1106 Eleventh Street, Altoona, Pennsylvania. 

2. Respondent, Jack Kerzner, is an individual, whose business ad- 
dress is 28 East Oregon Avenue, Philadelphia, Pennsylvania. 

3. Respondent, Monte Cross, is an individual, whose business ad- 
dress is 131 Penn Avenue, Scranton, Pennsylvania. 

4. Both respondents were licensed under the Act at the time of the 
transaction involved herein. 

5. On or about March 26, 1947, in the course of interstate commerce, 
respondent, Jack Kerzner, offered to purchase from complainant a car 
containing 448 Sturdee crates of Wishbone Brand green Pascal celery, 
then on track at Altoona, Pennsylvania, at an agreed price of $4 per 
crate, f. o. b. shipping point, plus $55 top ice, or a total price of $1,847, 
on the basis of complainant’s representations that the celery graded 
87 per cent U. S. No. 1 quality, green, at shipping point, and was of 
good appearance, healthy, and in good condition at Altoona. Re- 
spondent, Monte Cross, acted as agent for the complainant in the 
negotiations. 

6. On March 26, 1947, complainant sent confirming telegrams to 
both respondents, setting forth the terms of sale, and including therein 
the term “Acceptance Track Altoona Final.” No objection to these 
terms was made to complainant by respondent, Kerzner. Respondent 
Cross’ only objection was directed to the amount of brokerage he was 
to receive. 

7. On March 26, 1947, complainant diverted car NWX 70147 from 
Altoona to respondent, Jack Kerzner, at Philadelphia. On the same 
day, complainant invoiced respondent, Jack Kerzner, for 448 crates of 
celery at $4 per crate, f. o. b., $1,792, plus top ice, $55, or a total of 
$1,847.. This invoice contained the provision “Acceptance Track Al- 
toona Final.” 
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8. On the same date, March 26, 1947, respondent, Monte Cross, filled 
out and mailed to the parties a Standard Confirmation of Sale, which 
included the term “FOB ACCEPTANCE.” The Standard Confirma- 
tion of Sale was not signed by respondent, Jack Kerzner. 

9. Immediately upon receipt of complainant’s confirming telegram 
of March 26, 1947, respondent Kerzner telephoned complainant’s 
agent, respondent Cross, and protested use of the term “Acceptance 
Track Altoona Final.” Cross advised Kerzner to pay no attention to 
this term since the celery was being purchased from complainant on 
the basis of complainant’s inspection and express representations as 
to appearance and condition. 

10. By letter addressed to respondent Cross, bearing date of March 
29, 1947, complainant objected to use of the term “FOB ACCEPT- 
ANCE” and requested correction of the Standard Confirmation of Sale 
to show the sale made on the basis of “Acceptance Track Altoona 
Final.” Complainant’s letter was not received by respondent Cross 
until the afternoon of April 3, 1947, and was enclosed in an envelope 
bearing a mailing postmark of “Altoona—7 : 30 PM—April 1, 1947.” 
No corrected Confirmation of Sale was issued by respondent Cross. 

11. Car NWX 70147 arrived at Philadelphia on Saturday, March 
29,1947. After personal examination of the celery, respondent Kerz- 
ner applied for Federal inspection on Monday, March 31, 1947, and 
the inspection was made on Tuesday, April 1, 1947. Following in- 
spection, Kerzner wired complainant that because of deteriorated 
condition, the celery would be sold for complainant’s account. Com- 
plainant replied by wire refusing Kerzner permission to handle the 
celery for complainant’s account. 

12. Thereafter, Kerzner accepted the produce and during the period 
April 3 through April 8, 1947, he sold 46 crates, arranged for 352 crates 
to be handled on consignment, and abandoned the remaining 50 crates 
to the railroad. 

13. Car of celery, NWX 70147, was Federally inspected at Los 
Angeles, California, the shipping point, on date of shipment, March 
14, 1947, and was certified as grading approximately 87 percent U. S. 
No. 1 quality, green. 

14. On April 1, 1947, a Federal inspection of the celery at Philadel- 
phia revealed the condition to be: 

“Generally fresh and crisp; tops mostly green, average 10% of stalks with tops 
turning yellow or yellow. Most samples no decay, many show 5 to 10%, averaging 
8% Watery Soft Rot affecting mid-rib section of 1 or 2 outer branches.” 

15. Complainant has received no payment for the celery from re- 
spondent, Kerzner. 
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16. Formal complaint was filed on July 23, 1947, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Careful consideration of all the evidence in this case leads to one 
underlying conclusion, i. e., that there was never any meeting of minds 
between the parties as to the terms of the agreement they attempted 
to enter into. Complainant’s J. E. Nelson testified that he told the 
broker Cross the car of celery was just a fair car of celery, correspond- 
ing with the shipping point inspection showing the celery graded ap- 
proximately 87 percent U. S. No. 1 at shipping point, that the shanks 
were short, and that it showed an occasional yellow leaf. Nelson 
further testified that he told the broker the only way he would sell 
the car was that “it would have to be accepted at track Altoona final.” 
And Nelson so confirmed the sale to Kerzner. 

Respondent Jack Kerzner testified that the broker, in offering him 
the celery, stated that Nelson had told the broker the celery was “good, 
green, healthy celery,” that “the only thing detrimental to it was short 
shanks.” Kerzner further testified that no other description of any 
kind was given to him concerning the celery and he agreed to purchase 
the celery on that representation by complainant, that it was “good, 
green, healthy celery.” Kerzner testified that at no time during the 
negotiations over the telephone was there anything said about ac- 
ceptance or acceptance final, that when he received a confirming tele- 
gram from Nelson containing the term “acceptance track Altoona 
final,” he immediately called the broker and objected to the term, 
since it was not a part of the oral agreement. 

The testimony of the broker Cross is substantially in accord with that 
of Kerzner. He stated that Nelson called him over the telephone and 
offered for sale the car of celery which was then on track at Altoona, 
that Nelson said he had inspected it and it was a good car of celery, 
that Nelson further stated the celery graded 87 percent U.S. No. 1 at 
shipping point, and that the only exception a buyer could take to it 
was the fact that it had short shanks, but other than that, the celery 
was represented by Nelson to be “perfectly healthy, good condition and 
good appearance.” Cross testified that Nelson absolutely did not say 
anything to him about the presence of a few yellow leaves nor at any 
time tell him that it was only a fair car of celery. The broker testified 
further that there was never, at any time, a discussion between him 
and Nelson about acceptance or acceptance final, and emphatically no 
mention of such a term by the broker to respondent Kerzner. Cross 
stated that, in filling out the standard confirmation of sale, he inserted 
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the term “f. 0. b. acceptance” to protect the seller Nelson, although at 
no time in his conversation with either Nelson or Kerzner was there 
any mention of the term. 

The record shows that about a week after the standard confirmation 
of sale was sent to the parties, the broker received a complaint from 
Nelson concerning the term “f. o. b. acceptance,” which the broker 
stated he inserted in the confirmation without any specific instructions 
from Nelson to do so, Nelson claiming that the term should have been 
“track Altoona acceptance final.” Nelson requested the broker to is- 
sue a “corrected confirmation.” However, no other confirmation was 
ever made out by the broker, Cross, presumably due to his contention 
that the “acceptance final” term was not a part of the oral agreement. 

It is obvious from the statements of both Cross and Kerzner that 
Kerzner did not agree to buy the celery on the basis of track Altoona 
acceptance final or acceptance track Altoona final. This is further 
indicated by Kerzner’s immediate objection to the broker upon the 
receipt of Nelson’s confirming wire. Clearly, then, there was no 
meeting of minds with respect to this phase of the contract. More- 
over, the testimony of Kerzner and Cross indicates that the buyer 
thought he was getting a good, fresh, green car of celery, with the 
only defect being short shanks. As a matter of fact, Cross wrote 
a letter to the Department during its investigation prior to the filing 
of the formal complaint, stating that “on the strength of the descrip- 
tion given me by Nelson, (I) persuaded Kerzner to purchase it.” 
Nelson’s testimony is to the effect that he told Cross it was only a fair 
car of celery and the only way he would sell it was that it would have 
to be accepted on track Altoona final. 

From this, we conclude that no contract of purchase and sale ever 
came into existence, for the reason that there was never any clear under- 
standing and meeting of the minds with respe.: to the terms of the 
contract. There was, however, a shipment of the celery in question 
by complainant to respondent Kerzner, who protested its condition 
by wire to the shipper, stating that he would only handle the celery 
for the shipper’s account, and the shipment was finally accepted by 
Kerzner, who found the condition of the celery so bad that no one 
would take it except on consignment. It was in this manner that 
most of the celery was disposed of by Kerzner, who rendered an ac- 
count sales to the shipper and the Department. The account sales 
shows the respondent Kerzner realized the net sum of $651.95. Kerz- 
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ner has stated that he stands ready to remit the full net proceeds of 
sale to complainant without deducting anything for his services. 

Although we find that no contract of purchase and sale existed be- 
tween the parties, respondent sold the celery and owes complainant 
the net proceeds, or $651.95. While Kerzner testified that he for- 
warded a check to the Department at the time he rendered his ac- 
count sales, the records of the Department do not support this state- 
ment. It is clear that no tender was made to complainant and no 
payment has ever been made by respondent to complainant. It must 
be concluded, therefore, that respondent’s failure to pay complainant 
the proceeds realized from the sale of the celery was a violation of 
section 2 of the act, and complainant should be awarded reparation 
in the amount of $651.95, with interest. 

Although no clear and valid agreement appears to have been 
reached by the parties, Nelson and Kerzner, we are not prepared to 
say that this was due to any fault of the broker, Cross. An offer was 
made by complainant, through Cross, its agent. Kerzner attempted 
to accept on the basis of description and terms which both he and 
the broker testified constituted the offer, but which Nelson claims was 
not the offer at all. In order for complainant to hold the broker 
liable in this case, complainant must show that the latter has failed 
to discharge some act or duty in violation of the Perishable Agricul- 
tural Commodities Act, and this complainant has not done. The 
complaint as to respondent Cross should, therefore, be dismissed. 

In view of the conclusions herein reached, the counterclaim of Re- 
spondent Kerzner should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent, Jack 
Kerzner, shall pay the complainant, as reparation, $651.95, with in- 
terest thereon at 5 percent per annum from April 1, 1947, until paid. 

The complaint as to respondent Cross is hereby dismissed. 

The counterclaim of respondent Kerzner is hereby dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 1979) 


Centrat Strate Banana Company v. V. L. Petpurey. PACA Doe, 
No. 4808. Decided January 13, 1949. 


Failure To Pay Balance of Purchase Price—Situs of Contract—Sale After 
Inspection—Payment on Account—Deterioration in Transit 


Where respondent introduced no evidence of the contents of telephone conversa- 
tions but sent his agent to the place of business of the complainant, where the 
agent inspected and purchased and accepted delivery of a truckload of 
bananas which he transported to the respondent’s place of business in an un- 
ventilated and unrefrigerated truck, it is held, that the transaction was a sale 
after inspection at the complainant’s place of business and that, complainant 
not being responsible for deterioration in transit, reparation should be 
awarded complainant for the unpaid balance of the purchase price, with 
interest.* 


Messrs. Meade & Johnson, of Paintsville, Kentucky, for complainant. Mr. W. J. 
Ward, of Paintsville, Kentucky, for respondent. Mr. Casper M. Murphy, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
for the recovery of the unpaid balance of the contract purchase price 
for a truckload of bananas. Informal complaint was made to the Reg- 
ulatory Division, Fruit and Vegetable Branch, on January 24, 1947, 
and a formal complaint was filed on June 2, 1947. A copy of the for- 
mal complaint and a copy of the report of investigation made by the 
Regulatory Division were served on respondent by registered mail on 
August 30, 1947. On the same day a copy of the report of investiga- 
tion was served on the complainant. 

It is alleged in the formal complaint that on January 4, 1947, com- 
plainant sold to respondent a truckload of bananas, weighing 20,800 
pounds, at the agreed price of $1,844.96, for which amount respondent 
gave his check, payment of which was later stopped. Subsequently, 
respondent paid $629.46, which is alleged to have been accepted as part 
payment by complainant, who thereafter instituted this proceeding for 
the recovery of the unpaid balance of $1,215.50. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Respondent filed an answer denying all allegations contained in 
the complaint and moved for dismissal. Complainant requested an 
oral hearing, but later waived it; and the parties submitted testimony 
by depositions. 

Complainant testified by deposition that the sale took place at his 
place of business in Wauchula, Florida, where respondent’s father in- 
spected and accepted delivery of the bananas. Complainant offered 
the deposition testimony of several of his employees to show that the 
bananas in controversy were carefully selected and packed to the satis- 
faction of respondent’s father, who expressed approval of the entire lot 
before the bananas were loaded on the respondent’s truck for move- 
ment to Kentucky. Complainant’s depositions indicated that respond- 
ent’s truck was a closed truck without ventilation or refrigeration and 
did not leave Wauchula until late in the forenoon of the day after 
loading was completed. 

Respondent’s deposition stated that he purchased the bananas at the 
price of $1,844.96, but stopped payment on the check given in payment 
therefor because of the bad condition of the bananas upon arrival at 
his place of business in Kentucky. Respondent sorted out 130 boxes 
of bananas, for which he subsequently gave complainant a check for 
$629.49. Respondent contends that by accepting this check complain- 
ant has been paid in full for the bananas involved in this proceeding. 
Respondent’s father testified by deposition that a few of the boxes were 
opened for his examination, but that he relied upon complainant’s 
statement that the bananas would be in good condition upon arrival 
at destination. Respondent also contends that the transaction was a 
contract of sale agreed to over the telephone as a result of the receipt of 
a telegram from the complainant on December 31, 1946. 


FINDINGS OF FACT 


1. Complainant, M. I. Christie, is an individual doing business as 
the Central State Banana Company, whose address is Wauchula, Flor- 
ida. : 

2. Respondent, V. L. Pelphrey, is an individual whose address is 77 
Maple Street, Paintsville, Kentucky. Respondent was licensed under 
the act at the time of the transaction involved in this proceeding. 

3. After receiving a telegram from complainant on December 31, 
1946, which read, “Bananas are here. Will start box Thursday,” re- 
spondent sent his truck to complainant’s place of business at Wauchula, 
Florida, and received a load of bananas weighing 20,800 pounds, for 
which respondent’s father gave respondent’s check in the amount of 
$1,844.96, the agreed purchase price. 
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4. Respondent’s father was duly authorized to contract for the sale 
of the bananas in controversy and examined the contents of as many 
of the boxes of bananas as he cared to see at the time of the sale. 

5. Upon arrival at destination, Paintsville, Kentucky, in the course 
of interstate commerce, the bananas were in a badly decayed condition. 
Respondent stopped payment on the check. 

6. Respondent sorted out 130 boxes of saleable bananas and sent 
the complainant a check for $629.46, representing payment for these 
bananas and the boxes in which they were contained, which check 
was accepted by the complainant and applied to the agreed purchase 
price. 

7. Formal complaint was filed on June 2, 1947, which was within 
nine months after the cause of the action accrued. 


CONCLUSIONS 


The sale of the bananas involved in this proceeding occurred at 
Wauchula, Florida. The telegram received by the respondent was 
no more than advice that the complainant had bananas available and 
respondent has introduced no evidence of telephone conversations 
whatever to show that a contract was made over the telephone. The 
respondent was bound by the inspection of his duly authorized agent 
and cannot complain of defects such as he contends were evident 
upon arrival at destination. 

There is no evidence that the deterioration of the bananas while 
in transit was due to latent defects such as might subject com- 
plainant to any liability. On the contrary, there is evidence that 
the deterioration was due to delay in movement and lack of proper 
ventilation on the part of the respondent. Consequently, respondent 
became obligated to pay the agreed purchase price. Payment of 
$692.46 has been made, but this was not in full settlement of respond- 
ent’s obligation, as evidenced by the check itself. Respondent’s failure 
to pay the full purchase price was a violation of section 2 of the act. 
Reparation should be awarded complainant for the balance due, or 
$1,215.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $1,215.50, with interest thereon at 
5 percent per annum from January 4, 1947, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties. 
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(A. D. 1980) 


Morse-Husparp Company Vv. Battey Propuce Company, Inc. PACA 
Doc. No. 5059. Decided January 13, 1949. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant sold a carload of potatoes to respondent company which 
accepted delivery but failed to pay the full purchase price and it failed to 
file an answer to the complaint, it is held, that respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the complaint 
and its failure to pay the agreed purchase price was a violation of the 
act, for which reparation should be awarded complainant in the amount 
of the unpaid balance of the purchase price, with interest.* 


Morse-Hubbard Company, of Minneapolis, Minnesota, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent alleging failure 
to pay the full purchase price for one carload of potatoes purchased 
from complainant on November 18, 1947. A copy of the report of 


investigation was served by registered mail on the complainant on 
November 4, 1948, and copies of the formal complaint and report of 
investigation were served in like manner upon the respondent on 
November 5, 1948. 

At the time of such service the respondent was notified in writing 
that an answer to the complaint should be filed within 20 days there- 
after and that, in accordance with § 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing on the 
facts and an admission of the allegations of the complaint. Respond- 
ent has failed to file an answer to the complaint and this proceeding 
is being disposed of one the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of W. W. Morse, Willare 
A. Morse, and A. J. Hubbard, doing business as Morse-Hubbard Com. 
pany, at 324 North First Street, Minneapolis, Minnesota. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent, Bailey Produce Company, Inc., is a corporation 
whose address is 130 North Main Street, Paris, Texas. The respond- 
ent was licensed under the act at the time of this transaction. 

3. On or about November 18, 1947, in the course of interstate com- 
merce, complainant, by written contract, sold to respondent one car- 
load of Blue Tag North Dakota certified Triumph potatoes for Janu- 
ary 15, 1948, shipment at the agreed price of $4.10 per hundredweight 
delivered, or for a total price of $1,845.00. 

4. The complainant on January 21, 1948, shipped to respondent the 
kind, quality, grade, and size of commodity called for in the contract of 
sale and in the manner agreed upon. The shipment was accepted by 
- the respondent, in compliance with the contract. 

5. The respondent has paid $1,245.00, leaving a balance of $600.00 
due the complainant. 

6. An informal complaint was filed on March 17, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on October 8, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stituted an admission of the facts alleged in the complaint, as pro- 
vided for in the rules of practice (7 CFR, 1945 Supp., 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant one carload of potatoes at a total price of $1,845.00; 
that complainant delivered, in accordance with the contract; and that 
respondent accepted the shipment but has paid only $1,245.00 of the 
agreed purchase price. Respondent’s failure to pay the balance of 
$600.00 is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $600.00, with interest, and the 
facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant as reparation $600.00, with interest thereon at the 
rate of 5 percent per annum from February 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 1981) 


Turton Propuce Company v. River Brinogze Marker. PACA Doc. 
No. 4887. Decided January 14, 1949. 


Rejection Without Reasonable Cause—Damages 


Where respondent refused to accept delivery under an f. o. b. contract of sale 
of a carload of watermelons for the alleged reason that the car failed to 
contain the full number of melons specified in the agreement but certificate 
of Federal inspection at loading point indicated car contained full number of 
melons, it is held, that the rejection was without reasonable cause and 
reparation should be awarded complainant in the amount of the loss sus- 
tained by it on resale of the commodity.* 


Tifton Produce Company, of Tifton, Georgia, complainant pro se. River Bridge 
Market, of Hilton Village, Virginia, respondent pro se. Mr. John T. Pearson, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.) , in which com- 
plainant seeks to recover $113.80, the loss claimed to have been sus- 
tained as the result of respondent’s rejection without reasonable cause 
of an interstate carload shipment of watermelons. An informal com- 
plaint was filed with the Regulatory Division, Fruit and Vegetable 
Branch, on August 20, 1947, and a formal complaint was filed on Octo- 
ber 13, 1947. A copy of the formal complaint and a copy of the re- 
port of investigation were served on respondent on January 23, 1948. 
A copy of the report of investigation was served on complainant on 
January 26, 1948. Respondent filed an answer on February 12, 1948, 
in which it is alleged that the shipment involved in this proceeding 
was rejected because a short form of inspection certificate was not at- 
tached to the draft and for the further reason that an actual count 
of the melons in the car disclosed that it failed to contain the full 
number of melons called for by the contract. 

Since the amount claimed by complainant as damages is less than 
$500, the shortened method of procedure was used in accordance 
with section 47.20 of the rules of practice (7 CFR, 1945 Supp., 47.20). 
The pleadings, the statement submitted by the parties and the report 
of investigation disclose the pertinent facts involved in the con- 


troversy. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant H. L. Cartwright is an individual doing business at 
the Tifton Produce Company at Tifton, Georgia. 

2. Respondent Louise L. Hartman is an individual doing business 
as the River Bridge Market at Newport News, Virginia. Respondent 
was not licensed under the act but was subject to license at the time 
of the transaction involved herein. Respondent secured such license 
on September 25, 1947, and paid arrearage for two years. 

3. On or about June 28, 1947, complainant contracted in interstate 
commerce to sell and respondent to purchase a carload of 876 U. S. 
No. 1 Grade Cannonball (Round type) watermelons, 33 pound aver- 
age, for shipment that day by rail for $495.00 f. o. b. shipping point in 
Georgia. This sale was negotiated by W. H. Jones, a broker located at 
Norfolk, Virginia, who acted as agent for both complainant and 
respondent. 

4. On or about June 28, 1947, complainant shipped a carload of 
round type watermelons in car CG 57155 from Tifton, Georgia, billed 
to complainant, advise River Bridge Market at Newport News, Vir- 
ginia. Federal inspection of this shipment of watermelons made at 
Leesburg, Georgia, on the afternoon of June 27, 1947, disclosed that 
the watermelons graded “U. S. No. 1, averaging not less than 33 
pounds. Less than 5% under 27 pounds,” and states that “Inspector's 
tier count shows 876 melons.” The original bill of lading also shows 
“876 round type watermelons shipper’s load and count.” 

5. On arrival of car CG 57155 at Newport News, Virginia, on July 
1, 1947, respondent refused to accept delivery. The shipment was 
thereafter resold for respondent’s account to Harry Saville at Newport 
News, Virginia, for net proceeds of $350.00. 

6. On May 28, 1948, complainant filed a reply to respondent’s answer 
stating that complainant had filed a claim “for whom concerned” with 
the carrier for the recovery of loss in transit. This reply also states 
that complainant expected to recover $31.20 from the railroad com- 
pany and reduced its claim against respondent to “$113.80 plus legal 
interest from July 2, 1947 to date paid.” 

7. The formal complaint was filed in this proceeding on October 13, 
1947, which was within nine months after the cause of action accrued. 
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CONCLUSION 


The broker’s confirmation of sale, included in the record as an 


ness at 
exhibit to the complaint, discloses that the parties contracted for the 







usinesg purchase and sale of carload of U. S. No. 1 Cannonball (round type) 
ondent watermelons averaging 33 pounds each. The certificate of Federal 
ie time inspection at shipping point discloses that car CG 57155 was loaded 





with U. S. No. 1 round type watermelons “averaging not less than 33 


license 
pounds” and states that “Inspector’s tier count shows 876 melons”. 











>rstate Since the bill of lading states that the shipment weighed 26,400 pounds, 
U.S. respondent contends that the melons averaged but 30.13 pounds each in- 
aver- stead of 33 pounds as complainant contracted to deliver, but rests the 
int in principal objection upon the contention that the car failed to contain 
ted at the full number of melons purchased. In support of this claim, re- 







t and spondent has submitted an affidavit of Roy L. Lewallen, stating that 


he counted the watermelons in the car in question on July 3, 1947, which 









ad of is approximately two days after arrival at destination, and found that 
billed it contained 837 melons, of which 11 were damaged and left in the car. 











Vir This was an f. o. b. sale, however, and any loss in transit would be for 

de at the buyer to assume or collect from the carrier. The evidence shows 
that that when the car was shipped it contained 876 watermelons. 

n 33 Since respondent’s objection was based primarily upon a shortage 
‘tor’s in the number of melons contained in the car at destination, it must 






be held that the rejection was without reasonable cause and in viola- 
tion of § 2 of the act. Complainant is entitled to recover the loss sus- 
tained on resale. The record shows that the watermelons were resold 
for $350, or $145 less than the contract price. 

In reply to respondent’s answer, however, the complainant states 
that the claim against respondent is reduced to $113.80, plus interest, 
because of recovery of a damage claim against the carrier. Repara- 
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Within 30 days from the date of this decision, respondent shall pay 
13. to complainant, as reparation, $113.80, with interest thereon at 5 per- 
ae cent per annum from July 2, 1947, until paid, 





The facts as set forth herein shall be published. 
Copies hereof shall be served on the parties. 
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(A. D. 1982) 


S. Ausertson Company, Inc. v. Rio Mar Growers. PACA Doc. No. 
4867. Decided January 18, 1949. 


Payment of Undisputed Amount—Note as Evidence of Advances 
Under Joint Account 


Where complainant seeks recovery of money advanced to respondent under a 
joint account agreement in which complainant was to pay a certain price for 
melons shipped by respondent, advance money and sell the melons, but no 
melons were shipped because of crop failure, and respondent admits receiving 
advances but contends that the notes given to complainant in the amount of 
of advances constituted absolute payment so that the Department had no 
jurisdiction in the matter, held, that the notes constituted a memorandum 
of the advances only because they were given prior to the time for shipment 
of melons when respondent was not indebted to complainant under the con- 
tract and reparation should be awarded complainant in the amount of the 


advances.* 


Mr. John L. Saltonstall, Jr. of Hill, Barlow, Goodale d Wiswall, of Boston, Massa- 
chusetts, for complainant. Mr. G. V. Weikert, of Los Angeles, California, for 
respondent. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER FOR PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted by complainant for the recovery of, among other things, 
deposits totaling $6,000 which had been advanced to respondent in 
connection with carloads of melons to be shipped under a joint account 
agreement. The melons were never shipped. In the answer of J. F. 
Forno, one of respondent partners, filed January 8, 1948, Forno 
stated: “I have never denied that Rio Mar Growers owe S. Albertson 
Co. $6000.00 . . .” On the basis of the pleadings, an order dated 
February 24, 1948, was issued awarding reparation to complainant 
against respondent in the amount of $6,000. Thereafter, respondent 
filed a petition for reconsideration, requesting that the order be va- 
cated and respondent be granted leave to file an amended answer. On 
September 27, 1948, an order was issued vacating the order of Febru- 
ary 24, 1948. 

Pursuant to leave granted, respondent filed an amended answer on 
October 19,1948. Therein, respondent admits that complainant made 
pre-season advances totaling $6,000 and that respondent made, ex- 
ecuted and delivered to complainant two promissory notes, one for 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Hd. 
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$1,000 and the other for $5,000. Respondent alleges that said promis- 
sory notes were given to and accepted by complainant as repayment 
of said advances, and not merely as evidence thereof, and that respond- 
ent’s liability for said advances was thereby discharged, and a plain 
indebtedness on promissory notes was substituted therefor. It is also 
alleged that respondent has no information as to the identity of the 
present holder or holders of the notes. A copy of the amended an- 
swer was served upon complainant. 

On November 22, 1948, complainant filed a petition for issuance of 
another order for payment of the undisputed amount. Complainant 
forwarded the original notes, which are now in the custody of the De- 
partment. The petition states that this removes all dispute and con- 
fusion concerning the nature of the obligation of respondent to com- 
plainant for the $6,000. 

The immediate question for determination is whether, on the basis 
of the answer, as amended, an order may be issued pursuant to section 
499¢(a) of the act which provides for such issuance when it appears 
that respondent in its answer admits liability for a portion of the 
amount claimed by complainant. There is no doubt that the $6,000 
is due and unpaid to complainant, either on the original obligation or 
the notes. The obstacle, if any, arises from the fact that promissory 
notes were given by respondent to complainant. Since the notes have 
been surrendered, we are now in a position to consider respondent’s 
contentions. 

Cases involving the question whether a negotiable instrument has 
been accepted as unconditional payment of a pre-existing or contem- 
poraneous debt have arisen where the creditor sought to recover on the 
original obligation. Ahern v. Towle, 310 Mass. 695, 39 N.E. 2d 561 
(1942). When a note is given and accepted for a debt, it is not uncon- 
ditional payment thereof unless there is an express agreement to that 
effect. The presumption is that such a note was not taken in uncon- 
ditional payment, and the burden of showing that it was in such pay- 
ment is upon the maker. Frank v. Repp & Mott, 70 Cal. App. 2d 407, 
161 P. 2d 279 (1945), 6 Williston, Contracts (1938 ed.) sec. 1875 F. If 
the note was given in conditional payment, the creditor cannot recover 
upon the contract without tendering back the note for cancellation or 
explaining its absence. Hotchkiss v. James, 65 N. E. 2d 161 (Ohio 
1945). 

The facts which are relevant to the present discussion and which 
are undisputed consist of the following: the parties entered into a 
written joint account agreement dated April 15, 1947, for the shipment 
by respondent of 20 carloads of honeydew melons, starting with the 
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first day of harvest, and the sale of the melons by complainant; com. 
plainant agreed to pay $1.15 per crate for melons shipped and to ad- 
vance $200 per carload payable $2,000 at once, $1,000 on May 1, 1947 
and $1,000 on May 15, 1947; complainant was to pay the price of each 
carload at $1.15 per crate, less the $200 advance, at the time of ship- 
ment; and at the completion of the contract, complainant was to 
deduct from the gross sale receipts the prices paid at the rate of $1.15 
per crate, freight and other expenses, and 10 percent commission, and 
the balance of the gross receipts was to go to respondent. Respondent 
gave to complainant a note dated April 28, 1947, payable August 31, 
1947, for $1,000. On May 12, 1947, the parties agreed to enlarge their 
contract from 20 to 30 carloads. Respondent gave to complainant 
a note dated May 22, 1947, payable August 15, 1947, for $5,000. No 
melons were shipped pursuant to the contract, apparently due to crop 
failure. 

The contract between the parties provided for the manner in which 
the $6,000 advance was to be liquidated by respondent. When the 
notes were given, the time for performance of the contract, June or 
July 1947, had not yet arrived and respondent was not indebted to 
complainant for any amount. There was, therefore, no pre-existing 
or contemporaneous debt for which the notes could have been given 
by respondent or accepted by complainant in full satisfaction. The 
notes constituted an acknowledgment or memorandum of the advance 
of $6,000 and, in the event of a total failure of the contract, provided 
a simple means for complainant to recover the advance if it is desired 
to use the notes for that purpose. It is concluded as a matter of law 
that the issuance of the notes did not discharge respondent’s liability 
to complainant under their contract for the $6,000 advanced. 

Complainant has elected to proceed under the contract instead of 
the notes, which have been surrendered. The Department has juris- 
diction over the parties and the subject matter—a transaction in which 
the shipment of melons in interstate commerce was contemplated. 
The $6,000 advance has not been repaid by respondent. Since re- 
spondent’s only defenses concerning liability for the $6,000 advance 
are found to be, as a matter of law, without merit, an order for the 
payment of $6,000, with interest, by respondent to complainant is 
considered authorized by section 499g (a) of the act. Such an order 
should issue and the facts should be published. 

The balance of complainant’s claim set forth in the formal complaint 
should be handled in the usual manner, which in this proceeding will 
include an oral hearing as requested by respondent. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $6,000, with interest thereon at five per- 







pe cent per annum from August 1, 1947, until paid. Respondent’s liabil- 
“UP- | ity for other amounts claimed by complainant in its formal complaint 
’ 2 is left for subsequent determination. 

D1. 






The facts as set forth herein shall be published. 







-_ Copies hereof shall be served upon the parties. 
en 
t 81, 
heir 
sil (A. D. 1983) 
No | PACA Doe. No. 4986.* Decided January 18, 1949. 






Dismissal of Complaint and Counterclaim—Settlement Between Parties 





A stipulation having been filed wherein it was stated that the complaint and 
counterclaim have been settled and should be dismissed, the proceeding 
is dismissed.** 


Messrs. Lindsey, Smith & Brock, of Lubbock, Texas, for complainant. 










Messrs. 





















to Helman & Younge, of Grand Junction, Colorado, for respondent. Mr. Freder- 

Ing ick W. Woodley, Presiding Officer. 

a Decision of Thomas J. Flavin, Judicial Officer 

ne 

nce ORDER OF DISMISSAL 

led This is a reparation proceeding under the Perishable Agricultural 

red Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 

es In a formal complaint filed March 1, 1948, complainant seeks recov- 

ity ery of damages alleged to have been sustained as a result of respon- 
dent’s failure to deliver two carloads of pears of the grade and qual- 

of ity specified in their contract of sale. On July 2, 1948, respondent 

'S | filed an answer denying liability to complainant. Respondent also 

ch filed a counterclaim for the loss which allegedly resulted from com- 

ad. plainant’s refusal to accept a third carload of pears sold to com- 

wi plainant. On July 22, 1948, complainant filed an answer to the coun- 

Ce | terclaim wherein it is denied that the pears were of the grade and 

he quality specified in the contract. 

” Prior to the hearing, the parties on December 7, 1948, through 

sal their respective attorneys, filed a written stipulation that the claims 
of the parties having been fully paid and satisfied, the proceeding 

; should be dismissed. Accordingly, the complaint and counterclaim 


are dismissed. Copies hereof shall be served on the parties. 







*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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(A. D. 1984) 


M. Laprpus Anp Sons v. A. B. FrrepmMan AND Company. PACA Doc, 


No. 4718. Decided January 19, 1949. 
Unlawful Rejection—Pleading—Proof—Damages 


Where complainant offered proof of sale to respondent of a carload of good 
Hiley peaches at a price f. o. b. shipping point, rolling acceptance final and 
respondent who rejected the shipment alleged in its answer that the peaches 
were to be U. S. No. 1 and denied that rolling acceptance final was included 
in the contract but failed to submit proof in support of this defense, it is held, 
that respondent’s rejection was in violation of section 2 of the act and 
complainant should be awarded reparation for the loss sustained on resale,* 


Statute of Frauds—Effect of Admissions in Pleadings—Waiver of Defense 


Admissions in a pleading that an oral contract existed will not deprive pleader 
of right to plead statute of frauds but this defense may be waived by failure 
to plead it.* 


Evidence—Presumption of Delivery of Document Mailed to Addressee 


Where proof is submitted that a document was mailed presumption is that it was 
delivered to addressee.* 


Damages—Diversion After Rejection to Reduce Loss 


A buyer who rejects a shipment cannot complain of diversion of shipment to 
another market where it appears shipment was diverted to reduce loss.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Maz W. Soffer 
and Mr. Joseph Nesserfeld, of St. Louis, Missouri, for respondent. Mr. Giles 
H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.), for the recovery of repara- 
tion in the sum of $1757.61, which is the loss alleged to have been 
sustained by complainant as the result of respondent’s rejection with- 
out reasonable cause of a carload of peaches. The formal complaint 
was filed on October 3, 1946, and a copy of it, together with a copy 
of the report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, was served on respondent on April 14, 1947. 





*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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A copy of the report of investigation was served on complainant on 
April 12,1947. Respondent filed an answer on May 2, 1947, admitting 
that a contract was entered into for the purchase of a carload of 
peaches but contending that the shipment tendered did not meet con- 
tract requirements and, for this reason, its rejection was justified. 

A formal hearing was held at St. Louis, Missouri, on March 26, 
1948, at which both parties were represented by counsel. Complain- 
ant’s testimony consisted of the depositions of Will Lapidus, Nathan 
Lapidus and Reuben Wagner previously taken at Chicago, Illinois. 

Both parties submitted testimony to show that during a telephone 
conversation on June 13, 1946, between Will Lapidus of complainant 
partnership and Isadore H. Friedman, one of respondent partners, 
complainant agreed to sell and respondent to purchase a carload of 
§16 half-bushel baskets of Hiley peaches, then in transit, at the agreed 
price of $2121.60, f. o. b. Fort Valley, Georgia. It is also agreed that 
respondent refused to accept delivery of the shipment on its arrival at 
St. Louis, Missouri, and complainant thereafter diverted the shipment 
to Chicago, Illinois. Complainant alleges that the shipment was re- 
sold after respondent’s rejection for a net of $363.99. There is a direct 
conflict in the testimony concerning whether the sale was rolling ac- 
ceptance final as contended by complainant and whether the contract 
specified U.S. No. 1 peaches as alleged by respondent. 

Complainant offered testimony to show that an invoice, together 
with a carbon copy of the diversion order, was mailed to respondent 
but the date of mailing was not stated. A file copy of the invoice, 
which contained the term “rolling acceptance final” but did not specify 
any grade for the peaches, was placed in evidence by complainant. 
Respondent’s witnesses denied receipt of the invoice or the diversion 
order. Isadore H. Friedman testified that when the car arrived in 
East St. Louis on June 15, 1946 his employee, Fitzgerald, ordered it 
over to the terminal track at Main and O’Fallon Streets in St. Louis, 
Missouri, where his inspector examined the peaches, and, based upon 
this inspection as well as that made by a Federal inspector, respondent 
refused to accept delivery of the shipment. 

It was stipulated at the hearing that A. B. Friedman and Company, 
a corporation, was then the successor to the partnership named in this 
proceeding as respondent and that if any liability should be found 
against the partnership, the corporation would be liable to the same 
extent as though named respondent herein. 
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FINDINGS OF FACT 


1. Complainant, M. Lapidus and Sons, is a partnership composed of 
Nathan Lapidus and Will Lapidus, whose post office address is 59-61 
South Water Market, Chicago, Illinois. 

2. At the time of the transaction involved in this proceeding, re- 
spondent, A. B. Friedman and Company was duly licensed under the 
act as a partnership consisting of Isadore H. Friedman and Ben Fried- 
man who have since formed a corporation under the same name and 
continued in business at the same address, 1023 North Third Street, St. 
Louis, Missouri. The corporation has agreed to assume all liability 
of the partnership in connection with the transaction involved herein. 
- A license under the act has been issued to the corporation. 

3. On June 13, 1946, complainant and respondent entered into an 
oral agreement during a telephone conversation whereby complainant 
contracted in interstate commerce to sell and respondent to purchase 
a rolling carload of 816 half-bushel baskets of Hiley peaches contained 
in car BREX 74736 without specification as to grade except that it was 
a good car of peaches. A price of $2121.60 was agreed upon for the 
shipment, f. o. b. Fort Valley, Georgia, rolling acceptance final. 

4. Federal inspection secured at loading point on June 12, 1946, the 
day of shipment, disclosed that the car contained two lots of peaches 
and that the lot labeled “Blue Goose” averaged 86% U.S. No. 1 quality 
while the lot labeled “Sun Hill” averaged approximately 60% U. S. 
No. 1 quality. A similar inspection disclosed that the shipment failed 
to grade U. S. No. 1 on arrival at St. Louis, Missouri, because of an 
average of 13% grade defects in the “Blue Goose” brand and an average 
of 35% grade defects in the “Sun Hill” brand. 

5. Respondent was notified of the arrival of the shipment in question 
at East St. Louis on June 15, 1946, and ordered it over to the St. Louis 
terminal where it was immediately examined. On Monday, June 17, 
1946, Isadore Friedman called complainant Nathan Lapidus by tele- 
phone and rejected the shipment. This rejection was immediately 
confirmed by telegram. 

6. Complainant was unsuccessful in its efforts to dispose of the 
peaches in St. Louis, Missouri, after rejection by respondent, and di- 
verted the car to Chicago, Illinois, where the peaches were finally sold 
for a net to complainant of $393.99. 

7. Formal complaint was filed on October 3, 1946, which was within 
nine months after the cause of action accrued. 











he 
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CONCLUSIONS 


Respondent objected to consideration of complainant’s depositions 
because they were not taken on the date specified in the notice. It 
appears that the notary designated to take the depositions on interroga- 
tories and cross-interrogatories continued the proceeding at the request 
of complainant. Counsel for respondent had submitted cross-inter- 
rogatories, however, and has admitted that he had no intention of being 
present at the taking of the depositions on the date originally set and 
probably would not have been present when they were in fact taken if 
he had known of the continuance. Furthermore, respondent’s numer- 
ous objections to both the questions and the answers given by the wit- 
nesses were fully and adequately considered and ruled upon by the 
presiding officer at the hearing. It is evident, therefore, that respond- 
ent was not prejudiced in any way by the continuance and respondent’s 
objection to the introduction of the depositions was properly overruled. 

With respect to the defense under the statute of frauds, it is well set- 
tled that a party seeking to avail himself of this defense must promptly 
and distinctly call it to the attention of the court in some manner. 
Here respondent made no objection to complainant’s proof of the al- 
leged oral contract and the statute of frauds was never mentioned by 
respondent either in its pleadings or during the hearing. This defense 
was first raised in a brief filed by respondent’s attorney after the hear- 
ing was concluded. 

Respondent’s failure to object to proof of the oral contract was suf- 
ficient to waive the benefit of the statute of frauds. Gilmanv. McDun- 
iels, 177 Iowa 76, 158 N. W. 459, 461; Holt v. Brown, 63 Iowa 319, 19 
N. W. 235, 236. In the latter case, the court said: 

“.. the statute was not pleaded, and no such objection was made when the 
evidence was offered, nor is it assigned as error that any of the evidence was 
inadmissible because the statute required it to be in writing. The first and only 
time we find the statute of frauds mentioned is in the argument of counsel. We 
therefore are of the opinion the objection, conceding, it to be well taken, comes 
too late.” 

Although respondent in the instant case asserted in its answer that 
the contract was oral, it neither denied the execution of the contract 
nor claimed the benefit of the statute of frauds. 

The answer states that “7'he contract of sale was for a carload of 
U.S. No. 1 peaches at the price of $2.60 per half bushel, f. 0. b. shipping 
point ... respondent .. . refused to accept the car because it did 
not conform to the contract.” [Italics supplied. ] 

An admission in a pleading that an oral contract existed will not de- 
prive the pleader of the privilege of advancing the defense of the stat- 
ute of frauds, but if the answer admits the making of the oral contract 
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and its terms and fails to set up the statute as a defense, the statute is 
satisfied. Beebe v. Columbia Aale Co., 223 Mo. App. 212, 117 S. W. 
(2d) 624; Starkweather v. Bentley, 247 Mich. 508, 226 N. W. 251, 252; 
Iverson v. Cirkel, 56 Minn. 299, 57 N. W. 800; Christiansen v. Aldrich, 
30 Mont. 446, 76 Pac. 1007; Abba v. Smyth, 21 Utah 109, 59 Pac. 756, 
759. In the latter case, the court stated the law as follows: 


“The plea of the statute of frauds is a personal privilege, which a party may 
waive, and, by failing to specifically plead it as a defense, defendant could not 
afterwards avail himself of its benefits. This is a general and approved rule. 
Wilson v. Sullivan, 17 Utah 341, 53 Pac. 994; Lauer v. Institution, 8 Utah 305, 31 
Pac. 397; Wood, St. Frauds § 538; 9 Enc. Pl. and Prac. pp. 705, 713, and cases 
cited ; Clement v. Gill, 59 Mo. App. 484; Muldoon v. Brown, 20 Utah 1, 59 Pac. 
- 720. If the defendant admits the contract, he must still interpose the defense of 
the statute of frauds in his answer, in order to make it available in his defense. 
Maybee v. Moore, 90 Mo. 348, 2 S. W. 471; 9 Enc. Pl. and Prac. p. 713, and cases 
cited ; Iverson v. Cirkel, 56 Minn. 299, 57 N. W. 800; Connor v. Hingtgen, 19 Neb. 
472, 27 N. W. 443; Ashmore v. Evans, 11 N. J. Eq. 151; Duffy v. O'Donovan, 46 N. Y. 
223 ; Barrett v. McAllister, 33 W. Va. 738, 11 S, E. 220.” 

Furthermore, and without going into detail because the issue is not 
actually presented, it appears that the record contains sufficient memo- 
randa, signed by respondent, to satisfy the statute. It is concluded, 
therefore, that the statute of frauds is not a bar to enforcement of the 
contract in this case. 

We consider next the terms and conditions of the contract entered 
into by the parties. It may be noted that there is no disagreement as 
to price but complainant contends that the contract was for “good” 
peaches and the terms “rolling acceptance final,” while respondent con- 
tends that it provided for “U.S. No. 1” peaches and the terms “f. o. b.”. 

Will Lapidus, a witness for complainant, testified by deposition. To 
the extent relevant here, his testimony may be summarized as follows: 
Isadore Friedman, of respondent company, called Lapidus by long 
distance telephone on June 13, 1946, and inquired whether Lapidus had 
any Hiley peaches rolling; Lapidus stated he had one car available, 
BREX 74736, shipped from Fort Valley, Georgia, on June 12, 1946; 
that he described the shipment as “a good car of Hileys,” but did not 
say it was U.S. No. 1 grade; that he told Friedman his firm had pur- 
chased the car f. 0. b. acceptance and would sell it to him “f. o. b. Fort 
Valley, Georgia, rolling acceptance final”; and that Friedman said he 
would take the car. Nathan Lapidus, a witness for complainant, testi- 
fied by deposition that he listened, on an extension telephone, to the 
telephone conversation between Will Lapidus and Isadore Friedman 
on June 13, 1946. His testimony corroborates that of Will Lapidus 
concerning the description of the peaches and the terms of sale. 
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Isadore Friedman testified as a witness for respondent at the hear- 
ing. He stated that Will Lapidus told him the peaches were “strictly 
U.S. No. 1.” He did not mention, however, any discussion of terms 






‘ich, | jin connection with their conversation. Respondent’s answer denied 
(56, | that any “statement of any kind was made in the course of the con- 





versation with respect to the purchase being rolling acceptance final.” 
It is hard to understand why, in view of that contention, Friedman 

































ma 
“a failed to support his position by testimony, particularly since two 
‘ule. J depositions on behalf of complainant, in which the contrary was stated, 
= were already in evidence in the proceeding. = 
ial There is also the matter of an invoice, showing the terms as “rolling 
eof | acceptance final,” which complainant’s witness, Reuben Wagner, testi- 
nse, § fied by deposition was mailed to respondent. Respondent denies hav- 
ses J ing received the invoice. The contract involved over $2,000, and ordi- 
. nary business practice would seem to favor complainant’s testimony 
‘I that the invoice was mailed. If we accept as true complainant’s testi- 
mony that the invoice was mailed, respondent’s testimony that it was 
me never received, while within the realm of possibility, is not convinc- 
- ing. The percentage of United States mail not received by the ad- 
’ dressee is infinitestimal, and it would seem a rare coincidence that this 
particular piece of mail, the receipt of which (there being no proof of 
objection having been made) would have been damaging to respondent, 
ed would be the one to be lost. 
> Considering all aspects of the conflicting contentions and evidence, 
7 complainant’s version of the transaction is accepted as the correct one. 
= It is, therefore, concluded that the contract was for “good” peaches 
4g and the terms were “rolling acceptance final.” Incidentally, the ques- 
* tion of grade is rendered immaterial by our conclusion that the con- 
. tract was on a rolling acceptance final basis, since respondent rejected 
6 the shipment. 
d Under the term “rolling acceptance final” the buyer has no right of 
” rejection and, if he does reject, cannot recover for any breach of con- 
‘i tract by the shipper, even assuming a breach for which the buyer could 
, have recovered damages if he had accepted. ZL. Gillarde Company v. 
- Joseph Martinelli and Co., Inc., 168 F. (2d) 276, as modified 169 F. 
: (2d) 60, certiorari denied by Supreme Court of the United States, 
December 6, 1948. Respondent’s rejection of the shipment, therefore, 
: was in violation of section 2 of the act. 
The only remaining question is complainant’s damages. Nathan 
Lapidus testified he was unable to resell the car in St. Louis, and 





we 


diverted it to Chicago, Illinois, where it was sold for $690.45, which, 
after deducting expenses, left net proceeds of $363.99. 
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Respondent contends in his brief that the measure of damages 
should be the difference between the contract price and the market 
value in St. Louis, and further argues that complainant has not proved 
the necessity for the further shipment to Chicago with consequent 
further deterioration and expense. 

Respondent submitted no evidence whatever as to the market value of 
the car in question in St. Louis or as to the existence of a market for 
peaches in the condition of the car in question. While complainant’s 
testimony might have been more specific, he testified that he telephoned 
“several other firms” in St. Louis and could not sell the car at all there. 
Complainant was only required to make reasonable efforts to mitigate 
the damages by obtaining the highest possible price, and it is con- 
cluded that complainant has made prima facie proof that the shipment 
could not be sold in St. Louis. Rather than dump the car there and 
realize nothing, it was to respondent’s benefit that complainant should 
divert the car and sell it elsewhere. Complainant’s testimony shows 
the sale price in Chicago was the fair and reasonable value of the 
peaches in the condition in which they arrived at that market. 

It is concluded, therefore, that complainant was damaged, as a result 
of respondent’s unlawful rejection, in the amount of $1,757.61, the 
difference between the contract price, $2,121.60, and $363.99, the amount 
realized on resale. Reparation of $1,757.61, with interest, should be 
awarded complainant and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,757.61, with interest thereon at the rate 
of 5 percent per annum from June 17, 1946, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 1985) 


McBrive Propuce Company v. La Rosa anp Ray. PACA Doc. No. 
4892. Decided January 19, 1949. 


Rejection Without Reasonable Cause 


Respondent’s rejection of carload of cabbage for alleged reason that cabbage was 
not mostly medium size as purchased was without reasonable cause where 
inspector’s notes disclose that 59 percent of the cabbage was medium size; 
and shipper’s inclusion of few sacks of carrots with full carload of cabbage 
with request for carrots to be handled on consignment was no justification 
for rejection of cabbage.* 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—-Ed, 
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McBride Produee Company, of Weslaco, Texas, complainant pro se. Mr. Alez- 
ander Golbus, of Chicago, Illinois, for respondent. Mr. John T. Pearson, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1946 ed. 499a e¢ seg.) for the recovery of repara- 
tion in the amount of $370.86, which is alleged to be the loss sustained 
by complainant as the result of respondent’s rejection without reason- 
able cause of an interstate carload shipment of cabbage. An informal 
complaint was filed on April 11, 1947. The formal complaint was 
filed on December 22, 1947, and a copy of it, together with a copy of 
the report of investigation, was served on respondent on January 29, 
1948. A copy of the report of investigation was served on complain- 
ant on February 2, 1948. Respondent filed an answer on February 20, 
1948, admitting the purchase from complainant on April 3, 1947, of a 
carload of U. S. No, 1 Green, mostly medium, cabbage at the agreed 
price of 80 cents per 50-lb. bag f. 0. b. Edinburg, Texas, to be billed to 
respondent at St. Louis, Missouri, all as alleged by complainant. Re- 
spondent denies that complainant tendered delivery of a carload of 
cabbage which would meet contract requirements and, therefore, re- 
quests dismissal of the complaint. 

Since the amount in controversy in this proceeding is less than $500 
it has been handled under the shortened procedure as provided in § 6 
(c) of the act and the rules of practice (7 CFR, 1946 Supp., 47.20) 
promulgated thereunder. 


FINDINGS OF FACT 


1. Complainant, D. F. McBride, is an individual, doing business as 
the McBride Produce Company, whose post office address is Weslaco, 
Texas. 

2. At the time of the transaction involved in this proceeding, re- 
spondent was a partnership composed of John M. La Rosa and Mike 
Ray, licensed under the act and doing business at Indianapolis, In- 
diana, as La Rosa and Ray. On September 30, 1947, the partners no- 
tified the Department that they were dissolving the partnership but 
would assume full responsibility in the outcome of this proceeding. 

8. On or about April 3, 1947, complainant contracted in interstate 
commerce to sell and respondent to purchase a carload of 500 sacks of 
U. S. No. 1 Green, mostly medium, cabbage at the agreed price of 
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80 cents per 50-pound sack f. o. b. shipping point, Edinburg, Texas, 
plus top ice, the shipment to be billed to respondent at St. Louis, 
Missouri, but the draft for the purchase price to be drawn on respond- 
ent at Indianapolis, Indiana. This sale was negotiated by Monte 
Cross, a broker located at Scranton, Pennsylvania, who acted in nego. 
tiating the sale as agent for complainant. 

4. On April 3, 1947, complainant shipped from Edinburg, Texas, 
car URT 7259 containing 500 50-pound sacks of cabbage, inspected 
and certified as U. S. No. 1, Green, and 19 50-pound sacks of U. §, 
No. 1 carrots which were not included in the transaction involved in 
this proceeding, but were consigned to respondent. Complainant drew 
a draft upon respondent in the sum of $460, which represents the 
agreed purchase price of $400 for the cabbage and $60 for top ice. 
The car was billed open to respondent at St. Louis, Missouri, and the 
draft was presented to respondent at Indianapolis, Indiana, but pay- 
ment was refused. 

5. Federal inspection of the cabbage contained in car URT 7259, 
which was made at Edinburg, Texas, on March 31, 1947, discloses 
that the cabbage was then U. S. No. 1 Green and that the heads were 
clean, fresh, firm to fairly firm, good to fairly good green color, mostly 
medium size and well to fairly will trimmed. 

6. Car URT 7259 arrived in St. Louis, Missouri, at 4:00 a. m., 


April 7, 1947, and on the following day respondent advised the broker 
that this shipment was rejected for the alleged reason that it was not 
mostly medium size as purchased. Complainant thereafter resold the 
shipment to the E. Woodcock Produce Company of St. Louis, Mis- 
souri, for net proceeds of $89.14. 

7. Formal complaint was filed December 22, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


After complainant’s opening statement of facts was filed, respondent 
filed a motion to strike all but one of the exhibits attached to the com- 
plaint and to dismiss the action. The reason for the motion appears 
to be that complainant did not, in its opening statement, specifically 
offer the exhibits attached to the complaint as evidence in the pro- 
ceeding. This is a case under the shortened procedure provided by 
our rules of practice (7 CFR, 1946 Supp. 47.20). The whole purpose 
of this procedure is to avoid a hearing and allow consideration of the 
claims of the parties on an informal basis. The exhibits attached to 
the complaint, while originally submitted as a part of and in support 
of a pleading, are entitled to consideration as evidence without being 
formally offered as such. The opposing party has ample opportunity 
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to challange the accuracy or validity of any exhibit attached to a 
pleading. We would be carrying technicality too far to hold that 
in a proceeding of this type documents evidently offered as proof may 
not be considered because not followed up by particular words or 
motions designed to state an already obvious intention. Our de- 
cisions in P. Rafelson v. John T. Handy Company, PACA Docket No. 
3233, S. 2704, and Anonymous, 5 A. D. 494, are not to the contrary. 
Both were hearing cases. The motion to strike and to dismiss is denied. 
The exhibits in question will be considered for what they are worth. 

The agreement entered into by the parties provided for a sale by 
complainant to respondent of two carloads of cabbage, each car to 
contain 500 sacks of U. S. No. 1 Green cabbage, mostly medium size, 
at the f. o. b. price of 80 cents per bag, top ice extra, and provided for 
shipment from the Rio Grande Valley of Texas on the day the trans- 
action was negotiated by the broker or on the following day. One car- 
load of the cabbage contracted for appears to have been accepted by 
respondent but the other shipment contained in car URT 7259 was 
rejected for the alleged reason that the shipping point inspection dis- 
closed that the cabbage was not mostly medium size as purchased. 
This was the only objection raised by respondent at the time this ship- 
ment was rejected, but the answer also complains that 19 sacks of car- 
rots not included in the transaction were shipped in the car with the 
cabbage. The car contained 500 sacks of cabbage. 

The objection that carrots not purchased were included in the car is 
without merit. The carrots were not billed to respondent but were to 
be handled for the account of the complainant. The shipment was 
billed open so that no payment by respondent, other than freight 
charges, would have been necessary until the carrots were sold. If 
the carrots were sold for less than transportation charges, respondent 
would still have been protected since he had not paid for the cabbage 
and could have deducted any loss on the carrots from the invoice price 
of the cabbage. It is clear, therefore, that respondent could not have 
been damaged by the inclusion of the few sacks of carrots in the car. 
Furthermore the shipment was in fact rejected for the alleged reason 
that the cabbage was not mostly medium size as purchased. In this 
connection, the inspection service interprets “mostly” to mean any- 
where from 55 to 90 percent and the inspector’s notes, a photostatic 
copy of which is included in the report of investigation and was served 
on the parties, discloses that 59% of the cabbage involved in this pro- 
ceeding was of medium size. It necessarily follows that complainant 
tendered delivery of a shipment of cabbage which was mostly of 
medium size as specified in the contract of purchase and sale. Re- 
spondent’s rejection of the cabbage, therefore, was without reasonable 
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cause. Reparation should be awarded for the full amount of the loss, 
$370.86, sustained by complainant on resale and the facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $370.86, with interest thereon at the rate 
of 5 percent per annum from April 7, 1947 until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1986) 
PACA Doc. No. 4992.* Decided January 19, 1949. 
Dismissal of Complaint and Counterclaim—Settlement Between Parties 


Complaint and counterclaim dismissed pursuant to stipulation signed by attor- 
neys for parties stating that controversy had been settled and requesting 
dismissal with prejudice.** 


Mr. Seward R. Moore and Mr. Neil A. Riley, of Minneapolis, Minnesota, for com- 
plainant. Mr. Warren 8. Earhart, of Kansas City, Missouri, for respondent. 
Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL ON SETTLEMENT 


A formal complaint was filed in this proceeding on May 24, 1948, 
under the Perishable Agriculture Commodities Act, 1930 (7 U.S. C. 
1946 ed. 499a et seg.), for the recovery of the contract purchase price 
of a carload of Emperor grapes. Respondent filed an answer admit- 
ting the purchase of the grapes and failure to pay, as alleged in the 
complaint, but denying indebtedness in the amount claimed for the 
alleged reason that the grapes failed to meet contract requirements. 
Respondent filed a counterclaim for damages alleged to have been sus- 
stained because of complainant’s failure to make good delivery. Be- 
fore completion of the record by the parties, the Department received 
a stipulation signed by their attorneys stating that a compromise settle- 
ment had been negotiated and authorizing dismissal of the proceeding. 
Accordingly, the complaint and counterclaim filed herein are dis- 
missed with prejudice. 

Copies hereof shall be served on the parties. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 





PACA DOC. NO. 4797 
(A. D. 1987) 
PACA Doe. 4797.* Decided January 27, 1949. 


Dismissal—Lawful Rejection 


Complainant’s failure to prove that contract provided for inspection acceptance 
Denver or that respondent did not reject within reasonable time after arrival, 
where the carload of tomatoes was not of the quality and condition repre- 
sented, justified rejection and the complaint should be dismissed** 


Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Mr. John A. 
Duncan, of Detroit, Michigan, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seg.), for the re- 
covery of reparation in the amount of the loss alleged to have been 
sustained from respondent’s rejection of a carload of tomatoes. In- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on May 27, 1946, and a formal complaint was filed 
on February 18, 1947. A copy of the formal complaint and a copy 
of the report of investigation made by the Division were served on 
respondent by registered mail on August 25, 1947. On the same day, 
a copy of the report of investigation was likewise served on com- 
plainant. 

It is alleged in the formal complaint that on or about April 12, 
1946, complainant offered to respondent a carload of tomatoes, then 
on track at * * *, at the f. o. b. price of $3,934.51. The com- 
plaint states upon information and belief that respondent obtained 
a report of inspection covering these tomatoes from * * * of 
the * * *, andthereafter,throughthe * * *, accepted com- 
plainant’s offer. The shipment was diverted to respondent at * * *, 
where complainant was informed that it arrived on April 16, 1946. 
On that day, respondent notified complainant that the shipment would 
not be accepted but retained control of the car until the following 
day when Federal inspection was obtained and complainant was again 
advised that respondent refused to accept delivery of the shipment. 
Complainant thereafter resold the tomatoes for a net of $850.33. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 


824899497 
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This represents an alleged loss to complainant of $3,084.18, for the 
recovery of which complaint was filed im this proceeding. 

Respondent answering alleges that the * * * acted solely as 
agent for complainant .n negotiating th- sale of the tomatoes in con- 
troversy and denies that the rejection of the shipment was without 
reasonable cause. It is alleged that the tomatoes at the time of sale 
were not of such quality and condition that they would arrive at 
* * * under normal transportation conditions without abnormal 
deterioration. Respondent, therefore, denies that it is liable to com- 
plainant in damages and requests dismissal of the complaint. 

A hearing was held at * * *, on January 21, 1948. Both 
parties were represented by counsel. Three witnesses testified for 
respondent. The depositions of * * * and * * *, offered 
by complainant, and the deposition of * * * offered by respond- 
ent, were received in evidence. 


FINDINGS OF FACT 
* * ¢ 


1. Complainant, * * *, isa partnership composed of 
and * * *, whose post office addressis * * *, 

2. Respondent, * * *, is a corporation whose post office ad- 
dress is * * *, At the time of the transaction involved in this 


proceeding, respondent was licensed under the act. 


3. On or about April 12, 1946, complainant contracted to sell and 
respondent to purchase a carload of fine pack, full weight, flat type, 
Mexican tomatoes, Sisi brand, stock showing 35% color, pink and 
turning, sound condition, no decay, at the agreed price of $3,934.51, 
f. o. b. shipping point, which included duty and crossing charges, 
being the shipment then contained in car PFE 98100 on track 
at * * 7 

4. Onarrivaloftheshipmentat * * *, about noon on April 16, 
1946, respondent inspected the tomatoes and, on the same day, advised 
the broker, * * *, that delivery would not be accepted because 
the tomatoes were too soft and ripe. Federal inspection secured the 
following day disclosed that the tomatoes were approximately 50% 
U. S. No. 1 quality, with 2% decay, 25% soft ripe, and 10% bruised 
and shriveled. 

5. After rejection by respondent, the shipment was resold for a net 
of $850.33, which represented a loss to complainant of $3,084.18, the 
difference between the price which respondent agreed to pay and the 
net proceeds received by complainant. 

6. Federal inspection of car PFE 98100 at * * *, on April 7, 
1946, disclosed that approximately 54% of the tomatoes were mature 
green, 31% turning, and 13% firm ripe. The shipment was graded 
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“Averages approximately 75% U. S. No. 1 Quality, 2% soft ripe.” 

7. An inspection of the tomatoes in car PFE 98100 made by the 
Western Weighing and Inspection Bureau at * * *, on April 12, 
1946, disclosed that 39% of the tomatoes wert soft ripe, 40% firm ripe 
and 14% turning, with an average of approximately 3% soft watery 
decay scattered throughout the carload. 

8. Informal complaint was filed on May 27, 1946, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that the contract provided for inspection 
and acceptance of the tomatoes by respondent at * * *; that the 
contract was on terms equivalent to “Inspection acceptance * * *”; 
and that respondent had no right to reject the shipment. In the 
first place, there is nothing in the record to show that the term “In- 
spection acceptance * * *,” or any similar term, was at any time 
used in the negotiations. The broker’s memorandum of sale states 
the terms as “F. O. B. Shipping Point.” In the second place, all of 
the evidence concerning inspection of the shipment by * * * 
negatives any implication that he was acting as respondent’s agent. 

It appears that complainant referred respondent’s inquiries re- 
garding the tomatoesto * * * ofthe * * *, who evidently was 
entirely unknown to respondent. The broker representing respond- 
ent, however, did not rely entirely upon statements madeby * * *. 
Instead, a teletype message was sent to complainant stating: “On 
that * * * car Sisi they gave us their inspection and it sounds 
okay except flat shape and did not know if car was iced or standard 
vents also could not describe pack. How does your inspection at other 
end describe pack?” To this, the complainant replied that it “is a 
fine car of tomatoes except flat type. It was iced twice enroute and is 
now billed standard ventilation except little ice is left in car.” After 
this additional information was secured, the sale was confirmed. This 
indicates that respondent did not rely entirely upon the description 
of the shipment furnished by * * * but considered his report 
along with the representations made by complainant. It is concluded, 
therefore, that the contract was on an f. o. b. shipping point basis 
and that there was no agreement for inspection and acceptance of the 
shipment at * * * by respondent or anyone acting on behalf of 
respondent. 

With reference to complainant’s contention that respondent failed 
to reject the shipment within a reasonable time after arrival, the rec- 
ord shows that, on the day the car arrived at * * * ,a telegram 
was sent to complainant stating that respondent definitely refused to 
accept delivery and recommended diverting the shipment elsewhere. 
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Although this message contained an additional statement that in- 
spection could not be secured until the following day, it was an abso- 
lute and unqualified rejection of the shipment and it was made well 


within a period of 24 hours after arrival as provided in the regulations | 


promulgated under the act. There was no duty to again reject the 
shipment within an hour after the inspection report was rendered on 
the following day. 

Finally, complainant contends that the burden of proof is on 
respondent to show that the tomatoes were not in suitable shipping 
condition at * * * , and that respondent has failed to offer evi- 
dence in support of this defense. Respondent purchased the shipment 
in question in reliance upon representations made by complainant and 
* * *, who acted as complainant’s agent in describing the tomatoes 
at * * *. Complainant described the shipment as a fine car- 
load of tomatoes and stated that the grade of the shipment at 
* * * was not known, but it was thought that it might be 80 
or 85% U.S. No.1, and * * * described the tomatoes as being 
of fine quality showing 35% color, pink and turning and containing 
no ripe, soft ripe or rot. It was in reliance upon these representa- 
tions as to quality and condition that respondent purchased the 
tomatoes. The record indicates that the tomatoes were not in the 
condition represented by complainant and its * * * agent. In 
this connection, reference is made to an independent inspection 
at * * * . which cannot be considered as biased since it was not 
ordered by either of the parties to this proceeding. This inspec- 
tion disclosed that 39% of the tomatoes were soft ripe, 40% firm 
ripe, and 3% were showing rot. Tomatoes in this condition can 
hardly be described as either a “fine car of tomatoes” or as “sound.” 
They were overripe at that point. Complainant, however, contends 
that a description of “fine,” like “nice,” has no definite meaning in the 
trade and is not a warranty of grade, citing English and Oliver v. 
Cohen and Gordon, 6 A. D. 154. Although not a representation of 
any grade, it is believed that such descriptions are representations 
upon which a buyer may reasonably rely as an indication of a compara- 
tively sound shipment, which in the instant case was inaccurate. 

From the inspections at * * * and * * * , it seems clear 
to us that the tomatoes were not as represented and were not in suit- 
able shipping condition. It is concluded, therefore, that respond- 
ent’s rejection of the shipment was not without reasonable cause. It 
follows that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Service hereof shall be made on the parties. 
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(A. D. 1988) 
PACA Doc. No. 4871.* Decided January 27, 1949. 
Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on request of parties after settlement of 
controversy. 


Mr. O. O. Vrooman, of Cleveland, Ohio, for complainant. Mr. Ira E. Arnold, of 
Cleveland, Ohio, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1946 ed. 499a et seg.), in which in- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on October 25, 1946 and a formal complaint was 
filed on November 12, 1947. Complainant seeks to recover a loss al- 
legedly sustained on resale of a carload of oranges after rejection by 
respondent. An answer was filed by respondent admitting the pur- 
chase of the oranges but contending that the rejection was justified 
because the oranges failed to meet contract requirements. 

The case was set for oral hearing at * * * on December 7, 1948, 
at which time and place the parties appeared. Before the hearing was 
opened, the parties advised the examiner that they had reached an 
amicable settlement of the controversy and requested that the case be 
dismissed. The oral request of the parties was subsequently confirmed 
by means of a written stipulation. 

Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served on the parties. 


(A. D. 1989) 
PACA Doc. No. 4702.* Decided January 31, 1949. 


Dismissal of Petition for Reconsideration and Rehearing 


Respondent’s petition for reconsideration of order and reopening of hearing 
dismissed where original order was issued after full consideration of 
facts and arguments and no new facts or argument were advanced in 
petition.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 1946 ed. 499a e¢ seq.), an order was 
issued December 6, 1948, awarding reparation to complainant against 
respondent for the purchase prices of four carloads of lettuce sold to 
respondent. A copy of the order was served upon respondent on 
December 8, 1948. 

A petition for reconsideration of the order and reopening of the 
hearing was filed by respondent’s attorney on December 17, 1948. The 
principal contention is that its buying agent was not allowed to make a 
thorough inspection of the lettuce prior to shipment and, therefore, 
a warranty of suitable shipping condition arose in each of the trans- 
actions. It is further contended that information has been received 
to the effect that the lettuce actually seen at the shed of complainant 
did not go into the cars shipped to respondent. An extension of 
time within which to file an affidavit in connection with this new evi- 
dence is requested. The attorney was notified that action on the peti- 
tion would be withheld until January 17, 1949. No further matter 
was filed on behalf of respondent. 

All of the facts and arguments contained in the record were given full 
consideration in reaching a decision in this proceeding. Since re- 
spondent has presented no new facts or argument, the petition is dis- 
missed without making prior service thereof on complainant. 

This order and the order of December 6, 1948, shall become effective 
30 days from the date hereof. 

Service of this order shall be made on the parties. 


(A. D. 1990) 
PACA Doc. No. 4813.* Decided January 31, 1949. 


Dismissal—Failure to Deliver—Lawful Rejection—Undisclosed Principal 


Where shipment of cantaloups was purchased by respondent from broker without 
mention of complainant and agreement provided purchase was subject to 
approval of manifest by respondent who stated only small sizes would be 
acceptable and refused to accept delivery on receipt of manifest showing large 
percentage of size 27 or larger, held, that respondent was justified in cancella- 
tion of the contract and refusal to accept delivery, and the complainant should 
be dismissed.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Alevander Golbus, of Chicago, Illinois, for complainant. Mr. Gilbert EL. 
Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. James A. O’Don- 


nell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1946 
ed. 499a et seg.) , informal complaint was made to the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on June 18, 1946, and a formal com- 
plaint was filed on July 11, 1947. A copy of the formal complaint 
and a copy of the report of investigation made by the Regulatory 
Division were served on the respondent by registered mail on 
August 19, 1947. A copy of the report of investigation was likewise 
served on complainant on August 20, 1947. 

It is alleged in the formal complaint that on or about June 17, 1946, 
the parties entered into a written agreement, through the brokerage 
firm of * * *, acting as agent for both parties, whereby the com- 
plainant contracted to sell and respondent to purchase a carload of can- 
taloups at the agreed price of $4.69 per crate for the carload of 312 
crates, plus precooling and brokerage charges, or $1,508.28 for the 
shipment, f.o.b. * * *. Itis also alleged that a carload of canta- 
loups meeting contract requirements was shipped by complainant in 
car RD 32612 from loading point in the State of * * *, in inter- 
state commerce, to respondent at * * *, but respondent rejected 
the shipment which was thereafter resold for respondent’s account in 
* * *, for a net to complainant of $331.69. Complaint was filed in 
this proceeding for the recovery of $1,176.59, which is alleged to be the 
difference between the amount respondent agreed to pay and the net 
received on resale. 

Respondent filed an answer denying that a contract of purchase and 
sale was entered into by the parties as alleged in the complaint. Re- 
spondent alleges that on or about June 17, 1946, it tentatively ordered 
a carload of cantaloups from * * *, which firm was represented as 
the owner of the car, with the understanding that the sale was subject 
to respondent’s approval and acceptance of manifest and grade; and 
that upon receipt of the manifest and before arrival of the car at 
* * *,respondenttelephoned * * * thatthe manifest and grade 
were not acceptable and respondent would not enter into a contract of 
purchase for said car. 

A hearing was held in * * * on October 7, 1948, at which re- 
spondent was represented by counsel. Complainant did not appear 
at the hearing but the depositions of * * * were placed in evi- 
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dence by the Presiding Officer at complainant’s request. The parties 
stipulated for the record that the account sales, Exhibit No. 8 attached 
to the complaint, issued by * * *, showing net proceeds of $331.69 
received upon resale of the cantaloups, be admitted in evidence. The 
parties also stipulated that the prices realized from this resale were 
the fair and reasonable prices for the cantaloups in the condition in 
which they were delivered tothe * * * , for resale. The record 
also contains the testimony of respondent’s witnesses, * * * and 
* * * offered at the hearing. 


FINDINGS OF FACT 


1. Complainant, * * * , is a corporation whose post office ad- 
man * F , 

2. Respondent, * * *, is a corporation whose post office address 
is * * . 

Respondent was licensed under the act at the time of the transaction 
involved in this proceeding and is now so licensed. 

3. On June 14, 1946, car RD 32612, containing cantaloups, was 
shipped from * * * loading point, billed to complainant at * * *. 

4, On June 15, 1946, complainant diverted car RD 32612to * * *. 

5. On June 17, 1946, in a telephone conversation between respondent 
and * * *, respondent agreed to buy the cantaloups contained in 
car RD 32612 at a price of $1,508.28, subject to approval by respondent 
of the manifest. In the telephone conversation respondent made it 
clear that it wanted small cantaloups, sizes 36’s to 45’s. A confirming 
telegram which included the words “subject your approval manifest,” 
was sentby * * * to respondent the same day. 

6. On June 18, 1946, * * * wired respondent the manifest, 
which showed that 143 of the 312 crates were size 27 or larger. On 
the same day respondent wired * * * that it could not use the 
shipment “account manifest.” 

7. Car RD 32612 was diverted to * * * where the cantaloups 
were sold for net proceeds of $331.69. 

8. Informal complaint was made to the Branch on June 18, 1946, 
which was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


It appears that respondent is correct in its contention that com- 
plainant was not mentioned during the negotiations with * * * 
for the purchase of the carload of cantaloups in question. Respondent 
does not challenge complainant’s right to bring the action, but in any 
event the relationship of the parties is unimportant, as will hereafter 
appear. 
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It is undisputed that the cantaloups were purchased by the respond- 
ent subject to respondent’s approval of the manifest. This condition 
did not give respondent an arbitrary right to disapprove the manifest, 
but only the right to ascertain whether the cantaloups were of the ap- 
proximate size respondent had tentatively agreed to buy. It appears, 
therefore, that the sole question for determination concerns the under- 
standing of the parties regarding the size of the cantaloups. 

Complainant’s evidence isthat * * * orally advised respondent 
on June 15, 1946, that the car ran heavy with 36’s and 27’s. This in- 
formation was stated in * * * confirming wire to respondent on 
June 17, 1946. On the other hand, respondent’s witness testified to 
informing * * * that large sizes would be unacceptable; that re- 
spondent’s trade wanted the small sizes, 36’s to 45’. * * * con- 
firming wire is a self-serving declaration and is not evidence of the 
understanding as to size. Such a document may be considered only in 
the absence of a written agreement, and may then be accepted as setting 
forth the understanding of the parties provided no exception or objec- 
tion thereto is made within a reasonable time. Here, however, no 
obligation rested upon the respondent to take exception to the confirm- 
ing wire. This is so because the wire specifically stated that the mani- 
fest was expected later in the afternoon, at which time respondent 
would be advised. Since the contract called for respondent’s approval 
of the manifest, he was entitled to await its receipt prior to communi- 
cating with * * *, At the same time, respondent was justified in 
believing the manifest would be received the same afternoon rather 
than 12: 07 p.m. the following day. Immediately upon receipt of the 
manifest, respondent telephoned * * * andrefused the cantaloups 
because of the large number of crates containing size 27. Thereafter 
respondent confirmed the refusal by wireto * * *, 

From the evidence submitted, we conclude that the contract of sale 
contemplated a car containing a small percentage of size 27 cantaloups, 
subject to respondent’s approval of the manifest. The record shows 
that the car contained 148 crates of size 27 cantaloups and larger out of 
a total of 312 crates, which was a substantial portion of the shipment. 
Under the circumstances, respondent’s disapproval of the manifest was 
not arbitrary or unreasonable. Disapproval of the manifest had the 
effect of canceling the contract. With the contract canceled, re- 
spondent’s rejection of the shipment was not without reasonable cause. 
It follows that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 





COURT DECISIONS 


Moore v. Cuicaco Mercantite Excuance e¢ al.; Bennett et al. », 
Boarp or Trave or Crry or Cuicaco et al., 90 F. (2d) 735.* De- 
cided June 10, 1937. 


CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 
Civil Action Nos. 6039, 6040 


Constitutionality of Commodity Exchange Act 


Plaintiffs challenged the constitutionality of the Commodity Exchange Act on 
the grounds that the transactions sought to be regulated are wholly intra- 
state in character, that this Act applied to butter, eggs, and Irish potatoes, 
lacks evidence before the Congress to support the findings set forth in section 
3 of the Act to the effect that future tradings in these commodities obstruct 
intrastate commerce, that without a valid finding of this import, the Con- 
gress is without power to enact regulatory legislation, and that certain 
sections of the Act are in any event unconstitutional, even though the re 
mainder of the Act be found to be constitutional, held, among other rulings, 
that the Act is constitutionally valid.** 


Constitutionality of Commodity Exchange Act—Interstate Commerce 


The enactment of the Commodity Exchange Act regulating futures transactions 
in butter, eggs, and Irish potatoes is within the commerce power of the 
Congress, in view of the decision of the United States Supreme Court in 
Board of Trade of City of Chicago v. Olsen, 262 U. 8S. 1, holding the Grain 
Futures Act constitutionally valid as a measure within the power of Con 
gress to regulate interstate commerce.** 


Judicial Notice of Finding Made by Congress 


The congressional finding set forth in the Act that future trading in butter, 
eggs, and Irish potatoes obstructs interstate commerce, could not be re- 
jected by the Circuit Court of Appeals in absence of anything of which the 
court could take judicial notice and anything in evidence before the Con- 
gress suggesting that the finding was contrary to the facts.** 


Purpose of Commodity Exchange Act—Dealings in Indemnities—Commingling 
Customers’ Margins With Futures Commission Merchants Funds 


The sections of the Act prohibiting dealings in indemnities and providing that 
futures commission merchants shall not commingle customers’ margins 
with their own funds or use them to margin trades of others are in accord- 
ance with the avowed purpose of the Act to prevent wide fluctuations 
resulting from wild forms of speculation.** 


*Certiorari denied, 302 U. S. 710 (1937).—Ed. 
**Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Duty of Circuit Court of Appeals in Determining Constitutionality of Statute 
Regulating Interstate Commerce 


The duty of the Circuit Court of Appeals in cases involving the constitutionality 
of a statute under the commerce clause, does not consist of locating stakes 
determining the line of demarcation between interstate and intrastate com- 
merce or to mark boundaries separating the fields wherein the Congress may 
act from those which are left exclusively to the states.** 


Province of Circuit Court of Appeals in Applying Decisions of Supreme Court 


The province of the Circuit Court of Appeals is to apply decisions of the United 
States Supreme Court to the facts of instant case by holding the words of 
the Supreme Court opinion to the facts of the case therein decided.** 


Province of Circuit Court of Appeals in Applying Language of Opinion of 
Supreme Court 


The Circuit Court of Appeals cannot extend the language of an opinion of the 
United States Supreme Court until it clashes with the language of another 
opinion dealing with the same subject matter but applicable to a distin- 
guishable state of facts, and thus find a conflict in the two opinions.** 


Appeals from the District Court of the United States for the Northern District 
of Illinois, Eastern Division. 

Two suits by William S. Moore against the Chicago Mercantile Exchange and 
others and by James E. Bennett and others, copartners doing business under the 
firm name and style of James E. Bennett & Company, and others against the Board 
of Trade of the City of Chicago. From decrees of dismissal, plaintiffs appeal. 


Affirmed. 

Walter Bachrach and Arthur Magid, both of Chicago, Ill, for appellants. 
Wendell Berge, Sp. Asst. to the Atty. Gen., Robert H. Jackson, Asst. Gen., 
Michael L. Igoe, U. S. Atty., of Chicago, Ill, and Kenneth L. Kimble, Sp. Atty., 
of Washington, D. C., for appellees. 

Before Evans, SPARKS, and Magor, Circuit Judges. 


Evans, Circuit Judge. 


These appeals are from decrees of dismissal in separate suits involv- 
ing the Commodity Exchange Act (7 U. S. C. A. $1 et seq.). Said 
decrees denied motions seeking preliminary injunctions to restrain 
the enforcement of said Act, and, on the courts’ own motion, dismissed 
the bills for want of equity. The oral arguments in this court were 
consolidated, and the appeals may be best disposed of in one opinion. 
The District Courts’ rulings were based solely upon the bills of com- 


**Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index !n this issue of Agriculture Decisions.—Ed. 
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plaint and motions for preliminary injunction. There were no plead- 
ings filed by the defendants, some of whom appeared specially. 

The respective suits are by members of the Chicago Board of Trade 
and the Chicago Mercantile Exchange, to enjoin those bodies from 
complying with the Act; and to enjoin the Secretaries of Commerce 
and Agriculture and the Attorney General, constituting the Com- 
modity Exchange Commission, and the local Administrator of the 
Act, from enforcing the statute; to enjoin the District Attorney from 
enforcing the penal provisions of the Act; and to restrain the post- 
master from forbidding the mailing of matter not in accord with the 
Act. 

The relief sought is based upon the unconstitutionality of the Act, 
which regulates, both generally and in detail, transactions in futures 
in butter, eggs, Irish potatoes, etc. 

The challenge of unconstitutionality rests upon the following legal 
contentions : 

(1) The transactions sought to be regulated are wholly intrastate 
in character and do not burden interstate commerce and so are beyond 
the control or supervision of the Congress of the U.S. If not wholly 
intrastate, the effect upon interstate commerce is negligible, and less 
than was presented by the facts in the Schechter Case, 295 U. S. 495, 
55 S. Ct. 837, 79 L. Ed. 1570, 97 A. L. R. 947, and the Carter Case, 298 
U.S. 238, 56S. Ct. 855, 80 L. Ed. 1160. 

(2) The Supreme Court has impliedly overruled the Olsen Case 
(Board of Trade [737+] of City of Chicago v. Olsen, 262 U. S. 1, 43 S. 
Ct. 470, 67 L. Ed. 839), which held the Grain Futures Act (7 U.S. C. A. 
§ Let seq.) valid. Even if it be conceded that the Olsen et al. Case still 
correctly defines the field of interstate commerce over which Congress 
may legislate, the Commodity Exchange Act is nevertheless invalid. 
In other words, a specific objection to this Act which applies to butter, 
eggs, and Irish potatoes, is a want of evidence before Congress to sup- 
port the finding set forth in section 3 of the Act (7 U.S. C. A. § 2) 
to the effect that future tradings in these commodities obstruct inter- 
state commerce. Without a valid finding of this import, Congress 
is without power to enact regulatory legislation. 

(3) Particular sections of the statute are in any event unconstitu- 
tional—even though the remainder of the Act be found to be constitu- 
tional. These particular sections of the Act are: (a) section 4d (2) as 
added to Act Sept. 21, 1922, 42 Stat. 998, by section 5 of Act June 


tItalic figures in brackets refer to first word beginning a page in 90 F. (2d).—EHd. 
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15, 1936 * which provides for investment of margin funds; (b) section 
4c as added by section 5 of Act June 15, 1936,? which prohibits trading 
in indemnities; (c) sections 4d (1),' 4e and 4g [738+] as added by 
section 5 of Act June 15, 1936,’ which require futures commission, mer- 





¢Italic figures in brackets refer to first word beginning a page in 90 F. (2d).—Ed. 

1“See, 4d. It shall be unlawful for any person to engage as futures commission merchant 
in soliciting orders or accepting orders for the purchase or sale of any commodity for future 
delivery, or involving any contracts of sale of any commodity for future delivery, on or 
subject to the rules of any contract market unless— 

“(1) such person shall have registered, under this Act [chapter], with the Secretary 
of Agriculture as such futures commission merchant and such registration shall not have 
expired nor been suspended nor revoked ; and 

“(2) such person shall, whether a member or nonmember of a contract market, treat 
and deal with all money, securities, and property received by such person to margin, 
guarantee, or secure the trades or contracts of any customer of such person, or accruing 
to such customer as the result of such trades or contracts, as belonging to such customer. 
Such money, securities, and property shall be separately accounted for and shall not be 
commingled with the funds of such commission merchant or be used to margin or guar- 
antee the trades or contracts, or to secure or extend the credit, of any customer or person 
other than the one for whom the same are held: Provided, however, That such money, 
securities, and property of the customers of such futures commission merchant may, for 
convenience, be commingled and deposited in the same account or accounts with any bank 
or trust company or with the clearing house organization of such contract market, and 
that such share thereof as in the normal course of business shall be necessary to margin, 
guarantee, secure, transfer, adjust, or settle the contracts or trades of such customers, or 
resulting market positions, with the clearing-house organization of such contract market 
or with any member of such contract market, may be withdrawn and applied to such 
purposes, including the payment of commissions, brokerage, interest, taxes, storage, and 
other charges, lawfully accruing in connection with such contracts and trades: Provided 
further, That such money may be invested in obligations of the United States, in general 
obligations of any State or of any political subdivision thereof, in obligations fully guar- 
anteed as to principal and interest by the United States, and ‘investment securities’ as 
defined in and under authority of section 5136 of the Revised Statutes, as amended [section 
24 of Title 12] and, subject to approval by the Secretary of Agriculture, may be loaned 
on the security of negotiable warehouse receipts conveying or securing title to readily 
marketable commodities to the extent of the current loan value of such receipts, such 
investments and loans to be made in accordance with such rules and regulations and 
subject to such conditions as the Secretary of Agriculture may prescribe.” (7 U.S.C.A. 
§ 6d.) 

2“See. 4c. It shall be unlawful for any person to offer to enter into, enter into, or con- 
firm the execution of, any transaction involving any commodity, which is or may be used 
for (1) hedging any transaction in interstate commerce in such commodity or the products 
or byproducts thereof, or (2) determining the price basis of any such transaction in inter- 
state commerce in such commodity, or (3) delivering any such commodity sold, shipped, 
or received in interstate commerce for the fulfillment thereof—(A) if such transaction is, is 
of the character of, or is commonly known to the trade as, a ‘wash sale,’ ‘cross trade,’ or 
‘accommodation trade,’ or is a fictitious sale; (B) if such transaction is, is of the char- 
acter of, or is commonly known to the trade as, a ‘privilege,’ ‘indemnity,’ ‘bid,’ ‘offer,’ ‘put,’ 
‘call,’ ‘advance guaranty,’ or ‘decline guaranty,’ or (C) if such transaction is used to cause 
any price to be reported, registered, or recorded which is not a true and bona fide price.” 
(7 U.S.C.A. § 6c.) 

3 “Sec. 4e. It shall be unlawful for any person to act as floor broker in executing any 
orders for the purchase or sale of any commodity for future delivery, or involving any 
contracts of sale of any commodity for future delivery, on or subject to the rules of any 
contract market unless such person shall have registered, under this Act [chapter], with 
the Secretary of Agriculture as such floor broker and such registration shall not have 
expired nor been suspended nor revoked.” (7 U.S.C. A. § 6e.) 
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chants and floor brokers to register as condition precedent to engaging 
in business, and which make such registration revocable. These sub- 
sections are unconstitutional because violative of section 8, article 1, 
and the Tenth Amendment of the Federal Constitution; sections 4a 
(1), 5a (4), 5a (5), 8a (5), as added by sections 5, 7, 10 of Act June 15, 
1936 (7 U.S. C. A. § 6a (1), 7a (4, 5), 12a (5) are unconstitutional 
because of an unauthorized delegation of legislative powers. 

Answering specific objections aimed at the Act or at individual sec- 
tions, appellees take the position (a) that no evidence is necessary to 
support the findings which appear in the Act in question, and (b) 
that evidence persuasive and convincing was before the Congress upon 
which the finding was based. They also argue that the regulation of 
investments and the prohibition of trading in indemnities were neces- 
sary and proper and reasonably related to and consonant with the 
general purposes of the legislation. 

A number of Supreme Court decisions defining intrastate and inter- 
state commerce and Congressional regulation thereof are elaborately 
discussed by appellants’ counsel. He insists the holdings of these 
cases can not be reconciled. These cases are: Hill v. Wallace, 259 U.S. 
44, 42 S. Ct. 453, 66 L. Ed. 822; Stafford v. Wallace, 258 U. S. 495, 
42 S. Ct. 397, 66 L. Ed. 735, 23 A. L. R. 229; Board of Trade of City of 
Chicago v. Olsen, 262 U.S. 1, 43 S. Ct. 470, 67 L. Ed. 839; Schechter 
Poultry Corporation v. United States, 295 U.S. 495, 55 S. Ct. 837, 79 
L. Ed. 1570, 97 A. L. R. 947; Carter v. Carter Coal Co., 298 U.S. 238, 
56 S. Ct. 855, 80 L. Ed. 1160; and National Labor Relations Board v. 
Jones & Laughlin Steel Corporation, 57 S. Ct. 615, 624, 81 L. Ed. —, 
decided April 12, 1937. Appellants also insist that the Olsen decision 
is overruled by the Schechter and Carter cases. In fact, to a large 
degree appellants are compelled to maintain this position because of 
the pertinence of the opinion in the Olsen et al. case. 


“Sec. 4g. If any person registered hereunder as futures commission merchant or floor 
broker shall violate any of the provisions of this Act, or any of the rules or regulations 
of the Secretary of Agriculture thereunder, or shall fail to refuse to make any report 
required by the Secretary of Agriculture regarding the transactions of such person, or the 
transactions of the customers thereof, in commodities for future delivery on any board 
of trade in the United States or elsewhere, or shall fail or refuse to keep the books and 
records pertaining to such transactions in the form and manner required by the Secretary 
of Agriculture, or shall fail or refuse to keep such books and records open to inspection by 
any representative of the United States Department of Agriculture or the United States 
Department of Justice, the registration of such person may be suspended or revoked after 
notice and hearing in accordance with the procedure and subject to the judicial review 
provided in paragraph (b) of section 6 of this Act [section 9 of this title].” (7 U.S.C.A. 


§ 6g). 
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Appellees argue that the Olsen case was not overruled by either the 
Carter or the Schechter cases, as is shown by its approval in the later 
Jones & Laughlin decision. 

We agree with appellees. The above cases are all reconcilable. 
Each case is authority for its holding on the facts therein appearing. 
No two cases are based upon similar facts. The differences in facts 
are material and are the bases of valid distinctions. 

The rule announced in the Jones case* because so recently an- 
nounced, may well be [739+] separately and specially considered. We 
quote therefrom. 

In the Schechter and Carter cases the court was dealing with an order 
of the Board which fixed wages in local industries which the court 
found to be engaged in intrastate commerce. The wage contracts 
were declared to be local commerce, that is, intrastate commerce, and 
therefore outside the field of Congressional regulation. In the Jones 
& Laughlin Steel Corporation case, the court was not determining the 
character of the employer’s business nor the intrastate character of an 
employee’s contract respecting wages and hours of labor. We take it 





4“We do not find ft necessary to determine whether these features of defendant’s busi- 
ness dispose of the asserted analogy to the ‘stream of commerce’ cases. The instances in 
which that metaphor has been used are but particular, and not exclusive, illustrations of 
the protective power which the government invokes in support of the present act. The 
congressional authority to protect interstate commerce from burdens and obstructions is 
not limited to transactions which can be deemed to be an essental part of a ‘flow’ of inter- 
state or foreign commerce. Burdens and obstructions may be due to injurious actions 
springing from other sources. The fundamental principle is that the power to regulate 
commerce is the power to enact ‘all appropriate legislation’ for ‘its protection or advance- 
ment’ (The Daniel Ball, 10 Wall. 557, 564, 19 L. Ed. 999) ; to adopt measures ‘to promote 
its growth and insure its safety’ (County of Mobile v. Kimball, 102 U. S. 691, 696, 697, 26 
L. Ed. 238) ; ‘to foster, protect, control, and restrain.’ (Second Employers’ Liability Cases, 
supra, 223 U. S. 1, at page 47, 32 S. Ct. 169, 174, 56 L. Ed. 327, 38 L. R. A. [N. S.] 44). 
See Texas ¢ N. O. R. Co. v. Railway Clerks, supra [281 U. S. 548, 50 S. Ct. 427, 74 L. Bd. 
1034]. That power is plenary and may be exerted to protect interstate commerce ‘no 
matter what the source of the dangers which threaten it.’ Second Employers’ Liability 
Cases, 223 U. S. 1, at page 51, 32 S. Ct. 169, 176, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; 
Schechter Corporation v. United States, supra. Although activities may be intrastate in 
character when separately considered, if they have such a close and substantial relation 
to interstate commerce that their control is essential or appropriate to protect that com- 
merce from burdens and obstructions, Congress cannot be denied the power to exercise that 
control. Schecter Corporation v. United States, supra. Undoubtedly the scope of this 
power must be considered in the light of our dual system of government and may not be 
extended so as to embrace effects upon interstate commerce so indirect and remote that to 
embrace them, in view of our complex society, would effectually obliterate the distinction 
between what is national and what is local and create a completely centralized govern- 
ment. Id. The question is necessarily one of degree. As the Court said in Board of 
Trade of City of Chicago v. Olsen, supra, 262 U. S. 1, at page 37, 43 S. Ct. 470, 477, 67 
L. Ed. 839, repeating what has been said in Stafford v. Wallace, supra: ‘Whatever amounts 
to more or less constant practice, and threatens to obstruct or unduly to burden the 
freedom of interstate commerce is within the regulatory power of Congress under the 
commerce clause, and it is primarily for Congress to consider and decide the fact of the 


danger and to meet it.’” 
tItalic figures in brackets refer to first word beginning a page in 90 F. (2d).—Ed. 
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that, as held in the Schechter and Carter cases, supra, these acts of 
commerce were assumed to be intrastate. What the court was consid- 
ering in the Jones & Laughlin case was not raised in the Schechter and 
Carter cases. It was the question of the character (intrastate or inter- 
state) of action which had for its object the avoidance of labor strikes 
and settlement of those which had actually occurred. Action taken to 
avoid or settle labor disputes or labor strikes was held to be interstate 
commerce. Obviously different in its effect on interstate commerce is 
legislation affecting the wage contracts between the employer and em- 
ployee whose only business is intrastate, from legislation which deals 
with labor disputes and labor strikes—their avoidance and settlement. 
One must indeed close his eye to factual realities who can (will) not 
see the line of demarcation between the holdings in the Carter and 
Schechter cases and the holdings in the Jones & Laughlin case, and 
other cases decided April 12. 

Nor can we, by the widest stretch of our reasoning faculties, accept 
the contention that the Schechter and the Carter cases dealt with the 
same fact situations that confronted the court in the Wadlace and Olsen 
cases. In the former, as previously stated, the court was dealing with 
the legislative power to determine the wage and hours of employment 
of employees hired by employers who were engaged solely in intra- 
state business. The Congressional power was there denied. In the 
Wallace and Olsen cases the court was dealing with the power of Con- 
gress to regulate an intrastate business which indirectly burdened 
interstate commerce. In such cases the court held that where Con- 
gressional action, regulatory in character, was based upon appropriate 
findings that the intrastate commerce which was the subject of regula- 
tion was closely and intimately related to interstate commerce and was 
a burden thereon, there was no violation of the Constitution. In other 
words, such legislation was a lawful exercise of power delegated to 
Congress by the Commerce Clause of the Constitution. It would seem 
rather clear that if regulation of interstate commerce to be effective 
and successful requires removal of burdens imposed by intrastate com- 
merce intimately and inseparably connected with said interstate 
[740+] commerce, Congress may enact regulatory legislation which 
affects such intrastate commerce. 

[1-8] Our duty is not to locate the stakes that determine the line of 
demarcation between interstate and intrastate commerce nor to mark 
the boundaries separating the fields wherein the Congress may act, 
from those left exclusively to the states. Where the Supreme Court 
has spoken, as here, our province is to apply the decisions to the facts 


fItalic figures in brackets refer to first word beginning a page in 90 F. (2d).—Ed. 
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of the case before us. In applying these rulings we must hold the 
words of the opinion of the facts of the case therein decided. We can 
not expand such language until it clashes and conflicts with language 
of another opinion dealing with the same subject matter but applicable 
to a different and distinguishable state of facts and thus find conflict 
and inconsistency in the two opinions. Thus functioning we find the 
Olsen case of all those cited the most nearly similar in point of fact 
to the one before us. Indeed it might be said the material facts of the 
instant case are not distinguishable from the Olsen case. 
[4] In both enactments Congress was dealing with exchanges upon 
which trades in futures were negotiated and constituted the principal 
activities of the exchanges. In the Olsen case the exchange was one 
whereon grain futures were dealt in. In the instant case, the future 
dealings were in butter, eggs, and Irish potatoes. In the Grain 
Futures Act, § 3, Congress made a finding (see section 5, 7 U.S. C. A.) 
which is quite like the enactment in the Commodity Exchange Act, 
§2 (see7 U.S.C.A.§5). Inthe absence of such a finding there would 
have been no basis for Congressional action. Hill v. Wallace, 259 U.S. 
44, 42 S. Ct. 453, 66 L. Ed. 822. 

In the recent National Labor Relations Board v. Jones & Laughlin 
‘ase, the court spoke approvingly of the Olsen case. It said: 


“As the Court said in Board of Trade of City of Chicago v. Olsen, supra, 262 
U. S. 1, at page 37, 43 S. Ct. 470, 477, 67 L. Ed. 839, repeating what had been said 
in Stafford v. Wallace, supra.” 


There remains undisposed of the contention of the appellants that 
there was no basis for the finding of Congress appearing in said 
section 3. 

[5,6] We are convinced there is a necessity for such a finding, and 
we are likewise convinced that courts are not bound to accept such 
findings. Yet we can not reject such a finding without reason or 
without evidence or facts of which we may take judicial notice. We 
can not say that the evidence in the case before us was not sufficient to 
support the finding. Nor do we expect Congress to have the same 
sort of hearings to establish a fact as would be followed if a court 
were investigating a fact issue. Congress may well accept evidence 
in the way of statistical reports and unsworn statements of business 
men engaged in a particular field, without placing the witness under 
oath or subjecting him to cross-examination. Nor would Congress 
be required to employ auditors to ascertain the accuracy and relia- 
bility of business reports. If a finding is obviously contrary to evi- 
dence before Congress of which the court has knowledge or of which 


824899—49——_8 
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we may take judicial notice, we may reject the Congressional finding, 
There is nothing however of which we can take judicial notice, and 
there is nothing offered in the evidence which in the least suggests 
that the finding which Congress made in this Act is contrary to the 
facts. We might observe that if the Congressional finding which was 
accepted in the Olsen case is not rejected, we are almost obliged to 
accept the similar finding which appears in section 3 of this Act. 

[7] The specific sections to which complaint is made are prohibitory 
in character. One prohibits dealings in indemnities; another pro- 
hibits members from using margins advanced by customers and com- 
mingling them with funds of the commission merchant or from being 
- used to margin trades of others. 

It is apparent that the prohibition of dealings in indemnities was 
to prevent wide fluctuations resulting from wild forms of speculation, 
The evidence seems to support the view of Congress that wide fluctua- 
tion due to such speculation is harmful and should be avoided. Like- 
wise, that dealings in indemnities are promotive of speculations. 
Indemnities induce speculation and the latter promotes wide fluctua- 
tion. Prohibition of activity was consonant with the avowed purpose 
of the legislation. 

As to investment of the customer’s funds discussion seems hardly 
necessary. Should commission merchants holding the deposits of 
many customers undertake to influence the market, unfortunate con- 
sequences might occur. This unhappy result, the section in question 
sought to avoid. We can not say it was not germane to the purpose 
of the en- [741 +] tire legisation. It would contribute in some degree 
to the accomplishment of its object—the avoidance of evil influences, 
speculative in character. 

The decrees are 

Affirmed. 

Judge Sparks concurs in the result. 


fItalie figures in brackets refer to first word beginning a page in 90 F. (2d).—Ed. 
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Boarp or TraDE or Kansas Crry, Mo., et al. v. Mruuiean, U. S. Arry., 
ET AL., 16 F. Supp. 859.* Decided September 11, 1936. 


DISTRICT COURT, W. D. MISSOURI, W. D. 
Civil Action No. 2857 


Constitutionality of Commodity Exchange Act—Application for Temporary 
Injunction Denied 


Plaintiffs brought bill in equity to enjoin the enforcement of the Commodity 
Exchange Act and challenged the constitutionality of the entire Act on 
the grounds that it constitutes in effect a Congressional regulation of intra- 
state commerce, held, among other ruglings, that plaintiff's application for a 
temporary injunction should be denied.** 


Constitutionality of Commodity Exchange Act—Interstate Commerce 


The Commodity Exchange Act bringing grain market agencies under supervision, 
control, and regulation of the Secretary of Agriculture is constitutional as 
against the contention that it regulated commerce wholly intrastate in 


character.** 
Powers of Congress—Adoption of Means Necessary and Convenient 


When Congress properly enters the field of its authorized activity it may not 
only adopt means necessary, but, in like manner, means convenient to the 


exercise of its power.** 


Premature Attack in Advance of Promulgation of Regulations 


Grain market agencies could not complain in advance of promulgation of regu- 
lations under the Act that they violated the due process clause of the Federal 
Constitution, since, should the regulatory measures applied seem too oner- 
ous to be lawful, provision is made for the protection of the members of the 


board of trade.** 


In Equity. Suit by the Board of Trade of Kansas City, Missouri, a voluntary 
association, and others, against Maurice M. Milligan, United States Attorney 
for the Western District of Missouri, and others, to enjoin enforcement of the 
Commodity Exchange Act, 7 U.S.C.A. §1 et seg. On application for temporary 
injunction. 

Temporary injunction denied. 

E. R. Morrison, Delos C. Johns, W. B. Cozad, and Douglas Stripp, all of Kan- 
sas City, Mo., for plaintiffs. 

H. B. Coz, Asst. to Atty. Gen., and John Dickinson and Wendell Berge, both of 
Washington, D. C., for defendants. 


*Affirmed in 90 F. (2d) 855 (1937), 8 A. D. 102, post. Certiorari denied, 302 U. S. 710 


(1937) .—Ed. 
**Reference to each point involved in this case will be found in Index-Digest and Sub- 


ject-Index in this issue of Agriculture Decisions.—Ed. 
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Reeves, District Judge. 


This is a suit brought by plaintiffs to enjoin the enforcement of the 
Commodity Exchange Act, 49 Stat. 1491, 7 U.S.C.A. $1 et seg. The 
act so designated was approved June 15, 1936. Such enactment is 
largely amendatory of the Grain Futures Act passed by the Congress 
and approved in 1922, 42 Stat. 998, 7 U.S.C.A. § 1 et seg. The amended 
act known as the Commodity Exchange Act broadens the scope of the 
original act so as to include with grain other commodities such as 
cotton, mill feed, butter, eggs, and Irish potatoes. 

Additional regulations are superimposed upon persons and corpo- 
rations engaged in contract trading, etc. 

The plaintiffs, according to the averments of their bill, are engaged 
in buying and selling on their own account and for the account of 
others grain in cars in Kansas City for immediate delivery. Such are 
generally referred to as cash trades. They also handle and sell for 
cash grain consigned from producers and grain dealers. It is again 
alleged that such grain is sold for immediate delivery. These are 
called cash transactions on commission. Also that plaintiffs buy grain 
on mail or telegraph orders to producers or grain dealers. Such trans- 
actions are commonly known as sales for deferred shipment or “con- 
tracts to arrive.” They also do business on warehouse receipts de- 
liverable on future contracts. Also they make contracts either on 
their own account or on commission for the purchase and sale of grain 
for future delivery, and, in like manner, make what is technically 
known as “hedging contracts,” either on their own account or for 
others on commission. They also engage in the purchase and sale of 
contracts commonly known as bids and offers. Comprehensively, they 
carry on such business as is usually transacted by members of boards of 
trade. 

The various activities of the plaintiffs have been defined and covered 
by the original Grain Futures Act, or by the present Commodity Ex- 
change Act. By these several enactments it is sought by the Congress 
to bring persons engaged in such business and market agencies under 
the supervision, control, and regulation of the Secretary of Agricul- 
ture. 

The plaintiffs challenge the constitutionality of the entireact. They 
assert that it is an effort on the part of the Congress to regulate com- 
merce purely and wholly in intrastate in character. This is predicated 
upon averments to the effect that all of such transactions are local. 
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It seems proper to discuss the question of the constitutionality of the 








f the | act, and, if constitutional, the right of the Congress [860+] to authorize 
The | the regulation of the business carried on by these plaintiffs. 

nt is 1. The Grain Futures Act was declared to be a valid exercise of con- 
gress [| gressional power. In the case of Board of Trade of Chicago v. Olsen, 
ided | 262 U. S. 1, 43 S. Ct. 470, 67 L. Ed. 839, practically identical questions 
f tthe | were presented in the challenge there lodged to the constitutionality of 






that act. It is contended here, as was contended in the Olsen case, 
that the case of Hill v. Wallace, 259 U. S. 44, 42 S. Ct. 453, 66 L. Ed. 
822, properly declared the Future Trading Act invalid and that by the 
same reasoning the court should have held the Grain Futures Act un- 
constitutional, and that now the Commodity Exchange Act should in 
like manner be declared invalid. 
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are In the case of Hill v. Wallace, the court held the Future Trading Act 
for | unconstitutional because, as it clearly stated, the act was designed to 
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regulate similar business under the guise of a tax. The act was so 
worded that, if the market agencies submitted to certain regulatory 






















ain | authority, they became exempt from the application of the tax. While 
ns- | the court declared such a method of regulation unconstitutional, yet 
on nevertheless it said, 259 U. S. 44, loc. cit. page 69, 42 S. Ct. 453, 458, 66 
de- | L. Ed. 822: “It follows that sales for future delivery on the Board of 
on § Trade are not in and of themselves interstate commerce. They cannot 
uin J come within the regulatory power of Congress as such, wnless they are 
lly | regarded by Congress, from the evidence before it, as directly interfer- 
for | ing with interstate commerce so as to be an obstruction or a burden 
of | thereon.” 
ey In the Olsen case, 262 U. S. 1, loc. cit. 32 and 33, 43 S. Ct. 470, 476, 
of | 67 L. Ed. 839, the court in referring to the case of Hill v. Wallace, 
specifically said : “Instead, therefore, of being an authority against the 
ed | validity of the Grain Futures Act, it is an authority in its favor.” 
x- The court, in the case of Hill v. Wallace, pointed out in what way 
SS | Congress could exercise authority over market agencies such as those 
er | of the plaintiffs. 
- The principles laid down in the Olsen case were developed from 
such cases as Swift & Co. v. United States, 196 U.S. 375, loc. cit. 398, 
, 399, 25 S. Ct. 276, 280, 49 L. Ed. 518, where the court said: “When 
- | cattle are sent for sale from a place in one state, with the expectation 
d | that they will end their transit, after purchase, in another, and when in 





effect they do so, with only the interruption necessary to find a pur- 
chaser at the stock yards, and when this is a typical, constantly re- 
curring course, the current thus existing is a current of commerce 








fItalic figures in brackets refer to first word beginning a page in 16 F. Supp.—Ed. 
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among the states, and the purchase of the cattle is a part and incident 
of such commerce.” 

This reasoning was made specifically applicable to grain transactions 
in Lemke v. Grain Co., 258 U. S. 50, loc. cit. 54, 55, 59, 42 S. Ct. 244, 
246, 247, 66 L. Ed. 458. The court said in substance that, notwith- 
standing the local nature of the transactions, the course of dealing con- 
stituted interstate commerce, even though the immediate transaction 
was a local one. 

The principle was also stated in United States v. Ferger, 250 U. S. 
199, 39 S. Ct. 445, 63 L. Ed. 936, where the court upheld the power 
of the Congress to provide punishment for introducing false and 
* fraudulent bills of lading in interstate commerce. 

The very recent case of Schechter Corporation v. United States, 295 
U. S. 495, 55 S. Ct. 837, 79 L. Ed. 1570, 97 A. L. R. 947, quite clearly 
distinguishes between those cases of a local nature and usually classi- 
fied as belonging to intrastate commerce, and those cases of a public 
nature and belonging to interstate commerce, and therefore within 
regulatory power of the Congress. The court uses such expressions as 
“current” and “flow” of interstate commerce and emphasizes how mar- 
keting of cattle and the marketing of livestock and of grain, such as in 
the instant case, affects interstate commerce in such way as to burden it 
or obstruct it and to justify the Congress in entering the field of regula- 
tion. Moreover, in the Schechter case, 295 U. S. 495, loc. cit. 543, 55 S. 
Ct. 837, 849, 79 L. Ed. 1570, 97 A. L. R. 947, the court specifically said: 
“Hence decisions which deal with a stream of interstate commerce— 
where goods come to rest within a state temporarily and are later to go 
forward in interstate commerce—and with the regulations of transac- 
tions involved in that practical continuity of movement, are not ap- 
plicable here.” 

The court specifically referred to the following cases as differing in 
principle from the Schechter case and as not being affected by the 
ruling in that case: Swift & Co. v. United States, 196 U.S. 375, 387, 388, 
25 S. Ct. 276, 49 L. Ed. 518; Lemke v. Farmers’ Grain Co., 258 U. S. 50, 
55, 42 S. [861+] Ct. 244, 246, 66 L. Ed. 458; Stafford v. Wallace, 258 
U.S. 495, 519, 42 S. Ct. 397, 403, 66 L. Ed. 735,23 A. L. R. 229; Board of 
Trade of Chicago v. Olsen, 262 U.S. 1, 35, 43 S. Ct. 470, 476, 67 L. Ed. 
839; Tagg Bros. & Moorhead v. United States, 280 U. S. 420, 489, 50 S. 
Ct. 220, 294, 74 L, Ed. 524. 


[1] Without going into further details, it must be ruled that the act 
challenged by the plaintiffs is constitutional, and that the plaintiffs are 
not entitled to any order predicated upon the invalidity of the act. 


¢ Italic figures in brackets refer to first word beginning a page in 16 F. Supp.—Ed. 
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2. The only other question is whether the regulations prescribed 
or provided for by the Congress are so onerous as to fall under the con- 
demnation of the due process provision of the Fifth Amendment. 

Assuming, as we must, that the Congress exercised a power within its 
constitutional sphere, is it using such power arbitrarily ¢ 
[2] It is the law that when the Congress properly enters the field of 
its authorized activity it may not only adopt means necessary, but, in 
like manner, means convenient to the exercise of its power. Hoke v. 
United States, 227 U. S. 308, loc. cit. 323, 33 S. Ct. 281, 57 L. Ed. 523, 43 
L. R. A. (N.S.) 906, Ann. Cas. 1913E, 905. 

In Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 215, 5 S. Ct. 
826, 834, 29 L. Ed. 158, the court quoted from Cooley’s Constitutional 
Limitations as follows: “It is not doubted that congress has the power 
to go beyond the general regulations of commerce which it is accus- 
tomed to establish, and to descend to the most minute directions if it 
shall be deemed advisable, and that, to whatever extent ground shall be 
covered by those directions, the exercise of state power is excluded. 
Congress may establish police regulations as well as the states, con- 
fining their operations to the subjects over which it is given control by 
the constitution.” 

In the case of Tagg Bros. v. United States, 280 U. S. 420, 50 S. Ct. 

220, 74 L. Ed. 524, the court decided an almost identical question. In 
that case the court was dealing with stockyards. These constituted 
market agencies for livestock, just as the Board of Trade and its mem- 
bers maintain a place for grain transactions. In the Zagg Bros. case 
the court upheld regulations promulgated by the Secretary of Agricul- 
ture. Such regulations were as burdensome as those that potentially 
may be imposed in the enforcement of the law now under observation. 
See, also, Pacific Telephone & T'clegraph Company v. Scattie, 291 U.S. 
300, 54 S. Ct. 383, 78 L. Ed. 810. 
[3] If, and when, regulatory measures are applied which may seem 
too onerous to be lawful, provision is made for the protection of the 
members of the Board of Trade. Moreover, it will then be time to 
complain, and not in advance of the promulgation of such regulation. 

Many other authorities were ably discussed by counsel on both sides. 
A number of these referred to enactments clearly unconstitutional. 
Time forbids further discussion of the questions presented by the 
parties. 

In view of the above, the application for a temporary injunction 
will be denied. 

The defendants will prepare an appropriate decree. 
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Boarp or Trape or Kansas Crry, Mo., et al. v. Mintiean, U. S. Arry., 
et al., 90 F. (2d) 855 (1937).* Decided June 24, 1937. 


CIRCUIT COURT OF APPEALS, EIGHTH CIRCUIT 
Civil Action No. 10780 


Constitutionality of Commodity Exchange Act—Decree of District Court 
Affirmed 


Where plaintiffs filed a bill of complaint in the lower court challenging the con- 
stitutional validity of the various provisions of the Commodity Exchange 
Act, the appellate court held, among other rulings, that the Act is constitu- 
tionally valid and that the lower court did not err in dismissing the bill of 
complaint.** 


Constitutionality of Commodity Exchange Act—Purpose of Act—lInterstate 
Commerce 


Since the general purpose of the Commodity Exchange Act aims at the removal 
of burdens of interstate commerce caused by manipulation and market con- 
trol it is constitutional and it was within the power of the Congress to 
enact it.** 


Presumption of Constitutionality of Act—TInterstate Commerce 


Where the validity of the provisions is dependent on their relation to inter- 
state commerce the presumption of constitutional validity prevails in the 
absence of some factual foundation in the record to the contrary.** 


Unfair Practice—Interstate Commerce 


The provisions of the act prohibiting specified dishonest and unfair practices in 
interstate commerce, or in transactions which may be used for hedging, for 
determining the price basis of transactions in interstate commerce or for 
delivering commodities sold, shipped, or received in interstate commerce, are 
constitutionally valid.** 


Regulation of Commission Merchants and Brokers—Interstate Commerce 


The provisions of the Act relative to the registration of commission merchants 
and brokers constitute a reasonable regulation, in the public interest, of in- 
terstate commerce.** 


Handling, Use, and Investment of Funds—Interstate Commerce—Freedom of 
Contract 


The provision of the Act regulating the handling, use, and investment of funds 
received to margin, trades or contracts has a direct relation to interstate 
commerce, does not abrogate freedom of contract, and is a valid exercise of 
the power of Congress.** 


*16 F. Supp. 859 (1936), 8 A. D. 97, ante, affirmed. Certiorari denied, 302 U. S. 710 


(1937).—Ed. 
**Reference to each point involved in this case will be found in Index-Digest and Sub- 


ject-Index in this issue of Agriculture Decisions.—Ed. 
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Premature Attack on Validity of Provisions of Act in Absence of Order 


An attack on the validity of the provisions of the Act authorizing the commis- 
sion thereby created to fix limits on trading of contracts of sale for future 
delivery, is premature in the absence of an order by the commission.** 


Effect of Provisions of Due Notice and Opportunity for Hearing 


Since the Act authorizing the Commodity Exchange Commission to fix limits on 
trading under contracts of sale for future delivery provides that this shall 
be done after due notice and an opportunity for a hearing, it will not be 
presumed, in advance of the making of an order, that the commission will 
violate any rights of those subject to the Act.** 


Presumption as to Performance of Duty by Public Officials 


There is a presumption that public officials will do their duty and will perform 
such duties faithfully.** 


Injunction—Effect of Failure to Allege Threatened Action—Warehouse Act 


The validity of the provision of the Act requiring the acceptance of receipts 
issued under the Warehouse Act in satisfaction of futures contracts without 
discrimination against warehousemen not licensed under the laws of the 
state, will not be determined in a suit to enjoin the enforcement of such 
provision and secure a declaratory judgment where it is not alleged that 
anything has been done or is threatened pursuant to such provision.** 


Injunction—Criminal Prosecution for Violation of Act—Effect of Failure to 
Allege Transactions May Not Be Illegally Used—Interstate or Foreign 


Commerce 


A bill to enjoin a criminal prosecution for violations of the Act in handling trans- 
actions on grain exchanges in foreign countries, alleging that the transac- 
tions do not contemplate the transportation of grain in interstate or foreign 
commerce, is insufficient where the bill failed to allege that the transactions 
may not be used for hedging a transaction in interstate commerce or for 
determining the price basis of such transaction.** 


Injunction—Criminal Prosecution for Violation of Act—Effect of Failure to 
Show Irreparable Loss 


In the absence of showing of a threatened invasion of property rights and danger 
of great and immediate irreparable loss, an injunction against criminal 
proceedings will not be issued.** 


**Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

Suit by the Board of Trade of Kansas City, Mo., and others against Maurice 
M. Milligan, United States Attorney for the Western District of Missouri, and 
others. From a judgment dismissing the bill (16 F. Supp. 859), plaintiffs appeal, 

Affirmed. 

#. R. Morrison, of Kansas City, Mo. (Douglas Stripp, of Kansas City, Mo., on 
the brief), for appellants. 

Wendell Berge, Sp. Asst. to the Atty. Gen. (Robert H. Jackson, Asst. Atty. 
Gen., Maurice M. Milligan, U. S. Atty., of Kansas City, Mo., and Kenneth L, 
Kimble, Sp. Atty., of Washington, D. C., on the brief), for appellees. 


Before STONE, GARDNER, and WooprouGH, Circuit Judges. 


GarpDneER, Circuit Judge. 


This is an appeal from a final judgment, dismissing for want of 
equity a bill of complaint filed by appellants as plaintiffs below after 
the plaintiffs had declined to plead further. The bill of complaint 
challenges the constitutional validity of the various provisions of the 
act of Congress known as the Commodity Exchange Act (7 U.S. C. A. 
$1 et seq.). For conven[857+]ience, the parties will be referred to 
as they were designated below. 

Plaintiffs comprise the Board of Trade of Kansas City, Mo., its 
officers and directors, individual members of the Board of Trade, 
and firms represented by members and entitled by reason of such 
representation to membership privileges. The individual members and 
firms are engaged in handling grain and grain futures transactions as 
commission merchants or floor brokers or both. They filed this suit on 
behalf of themselves and all others similarly situated, naming as 
defendants the United States District Attorney for the Western Dis- 
trict of Missouri, the supervisor in charge of the Commodity Exchange 
Administration of the Department of Agriculture at Kansas City, 
Mo., the Secretary of Agriculture, the Secretary of Commerce, and 
the United States Attorney General, the last three mentioned con- 
stituting the Commodity Exchange Commission under the challenged 
act. The purpose of the suit was to enjoin the enforcement of the 
various provisions of the act, and to secure a declaratory judgment 
upon the controversy said to be existing between the parties. The 
Secretary of Agriculture, the Secretary of Commerce, and the At- 
torney General entered special appearance in the lower court and 
moved to quash the subpoenas and the return of service for want of 
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jurisdiction over their persons. The court sustained this motion and 
quashed the service. The bill contains proper jurisdictional aver- 
ments. 

[1] The bill of complaint attacks the act as a whole on the ground 
that it does not come within the commerce power of Congress, and 
it also attacks various specific provisions which were added by the 
act of June 15, 1936. 

On this appeal, plaintiffs present the issues under eleven headings. 
Of the eleven headings presented, five are of a general nature and 
are directed against the act as a whole, on the ground that Congress 
was without power under the commerce clause of the Constitution 
to regulate dealings in futures on grain exchanges. The others go 
to specific provisions of the act. 

The argument in support of the contention that Congress was 
without power to regulate dealings in futures on grain exchanges finds 
conclusive answer in the decision of the Supreme Court in Board of 
Trade of City of Chicago v. Olsen, 262 U. S. 1, 43 S. Ct. 470, 477, 67 
L. Ed. 839, Bartlett Frazier Co. v. Hyde (C. C. A. 7) 65 F. (2d) 350, 
and Board of Trade of City of Chicago v. Wallace (C. C. A. 7) 67 
F. (2d) 402. 

In Board of Trade of City of Chicago v. Olsen, supra, the general 
features, purpose, and effect of the act are reviewed and considered. 
The present act, which is amendatory of the Grain Futures Act (7 
U.S. C. A. § 1 et seq.), is of the same general character as that directed 
to the same general purpose; to wit; to remove burdens on interstate 
commerce caused by manipulation and market control. A discussion 
of this question would now seem to be an act of supererogation, and 
plaintiff’s contention in this regard cannot be sustained. 

[2] In considering the question of the constitutional validity of the 
particular provisions assailed, it is to be borne in mind that much 
depends upon their relation to interstate commerce, and in turn, such 
relationship is to some extent at least dependent upon factual situa- 
tions, so that, in the absence of some factual foundation in the record 
to the contrary, the presumption of constitutionality must prevail. 
O'Gorman & Young v. Hartford Fire Ins. Co., 282 U.S. 251, 51 S. Ct. 
130, 182, 75 L. Ed. 324, 72 A. L. R. 1163; Metropolitan Causalty Ins. 
Co. v. Brownell, 294 U. S. 580, 55 S. Ct. 538, 79 L. Ed. 1070. 

[3] Among the provisions challenged are sections 4b and 4c (7 
U.S. C. §§ 6b, 6c). Section 4b makes it “unlawful for any member of 
a contract market, or for any correspondent, agent, or employee of 
any member, in or in connection with any order to make, or the mak- 
ing of (1) any contract of sale of any commodity in interstate com- 
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merce, or (2) any contract of sale of any commodity for future 
delivery made, or to be made, on or subject to the rules of any con- 
tract market for or on behalf of any person if such contract for 
future delivery is or may be used for (a) hedging any transaction 
in interstate commerce in such commodity or the products or by-prod- 
ucts thereof, or (b) determining the price basis of any transaction in 
interstate commerce in such commodity, or (c) delivering any such 
commodity sold, shipped, or received in interstate commerce for the 
fulfillment thereof— 

“(A) to cheat or defraud or attempt to cheat or defraud such person; 

[858t] “(B) willfully to make or cause to be made to such person any false 
report or statement thereof, or willfully to enter or cause to be entered for such 
person any false record thereof ; 

“(C) willfully to deceive or attempt to deceive such person by any means 
whatsoever in regard to any such order or contract or the disposition or execu- 
tion of any such order or contract, or in regard to any act of agency performed 
with respect to such order or contract for such person ; or 

“(D) to bucket such order, or to fill such order by offset against the order or 
orders of any other person, or willfully and knowingly and without the prior con- 
sent of such person to become the buyer in respect to any selling order of such 
person, or become the seller in respect to any buying order of such person.” 

Section 4c provides that it shall be “unlawful for any person to offer 
to enter into, enter into, or confirm the execution of, any transaction 


involving any commodity, which is or may be used for (1) hedging 
any transaction in interstate commerce in such commodity or the prod- 
ucts or byproducts thereof, or (2) determining the price basis on any 
such transaction in interstate commerce in such commodity, or (3) de- 
livering any such commodity sold, shipped, or received in interstate 
commerce for the fulfillment thereof— 


“(A) if such transaction is, is of the character of, or is commonly known to the 
trade as, a ‘wash sale,’ ‘cross trade,’ or ‘accommodation trade,’ or is a fictitious 
sale; 

“(B) if such transaction is, is of the character of, or is commonly known to the 
trade as, a ‘privilege,’ ‘indemnity,’ ‘bid,’ ‘offer,’ ‘put,’ ‘call,’ ‘advance guaranty,’ 
or ‘decline guaranty,’ or 

“(C) if such transaction is used to cause any price to be reported, registered, or 
recorded which is not a true and bona fide price.” 


Plaintiffs concede that dishonest and unfair practices are to be con- 
demned, but deny power in the federal government to protect against 
or prohibit such practices because, it is argued, the transactions are 
intrastate in character. So far as this suit involves a broad attack 
upon the constitutionality of the act, it is sufficient to observe that the 
express intent of the act is to reach interstate commerce alone. It is 
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asserted that the use of the words “is or may be used” indicates that 
transaction intrastate in character may be included. In Board of 
Trade of City of Chicago v. Olsen, supra, in quoting from Stafford v. 
Wallace, 258 U.S. 495, 521, 42 S. Ct. 397, 66 L. Ed. 735, 23 A. L. R. 229, 
it is said: 

“Whatever amounts to more or less constant practice, and threatens to obstruct 
or unduly to burden the freedom of interstate commerce is within the regulatory 
power of Congress under the commerce clause, and it is primarily for Congress to 
consider and decide the fact of the danger and to meet it. This court will cer- 
tainly not substitute its judgment for that of Congress in such a matter unless 
the relation of the subject to interstate commerce and its effects upon it are 


clearly nonexistent.” 

In the Olsen case, the court made reference to United States v. Ferger, 
250 U. S. 199, 39 S. Ct. 445, 63 L. Ed. 936, as a supporting authority. 
That case involves the validity of. an act of Congress punishing the 
forgery or alteration of bills of exchange used in interstate commerce. 
The court rejected the contention that Congress was without power to 
punish a fraud where there was no actual interstate commerce, and 
held that interstate commerce would be directly impaired and weak- 
ened by the unrestrained right to fabricate and circulate spurious bills 
of lading, apparently connected with such commerce. In the Olsen 
case, the court considered certain practices, and concluded that they dis- 
couraged normal interstate commerce. “* * * the presumption of 
constitutionality must prevail in the absence of some factual founda- 
tion of record for overthrowing the statute.” O’Gorman & Young v. 
Hartford Ins. Co., supra. 

We defer for later consideration the contention made by plaintiffs 
with reference to the threat of certain of the defendants to institute 
criminal prosecutions for alleged violation of section 4c (B) of the 
act (7 U.S.C. A. § 6c (B). 

[4] Section 4d (2) of the act (7 U.S. C. A. § 6d (2) provides that a 
futures commission merchant shall, 

“whether a member or nonmember of a contract market, treat and deal with all 
money, securities, and property received by such person to margin, guarantee, or 
secure the trades or contracts of any customer of such person, or accruing to such 
customer as the result of such trades or contracts, as belonging to [8597] such 
customer. Such money, securities, and property shall be separately accounted 
for and shall not be commingled with the funds of such commission merchant or be 
used to margin or guarantee the trades or contracts, or to secure or extend the 
credit, of any customer or person other than the one for whom the same are held: 
* * ¥* Provided further, That such money may be invested in obligations of 
the United States, in general obligations of any State or of any political subdivi- 
sion thereof, in obligations fully guaranteed as to principal and interest by the 
United States, and in ‘investment securities’ as defined in and under authority of 
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Section 5136 of the Revised Statutes, as amended [section 24 of title 12] and, 
subject to approval by the Secretary of Agriculture, may be loaned on the security 
of negotiable warehouse receipts conveying or securing title to readily marketable 
commodities to the extent of the current loan value of such receipts, such invest- 
ments and loans to be made in accordance with such rules and regulations and 
subject to such conditions as the Secretary of Agriculture may prescribe.” 

It is urged that this regulation is not within the power of Congress 
under the Constitution. The regulation, however, appears to have a 
direct relation to interstate commerce. It may well stimulate a con- 
fidence in customers of the commission merchant that their money will 
not be lost through improper use. By preventing improper uses, spec- 
ulation and the abnormal consequences resulting therefrom will be 

‘ diminished, if not prevented. Freedom of contract, in its proper 
sense, is not abrogated by this provision. United States v. Donahue 
Bros., Ine. (C. C. A. 8) 59 F. (2d) 1019; Chicago, B. & Q. R. Co. v. 
McGuire, 219 U.S. 549, 31S. Ct. 259, 55 L. Ed. 328. 


[5] Sections 4d (1), 4e, 4f, and 4g of the act (7 U. S. C. A. §§ 6d 
(1), 6e, 6f, 6g) may be considered as a group. Sections 4d (1) and 
4e make it unlawful for commission merchants or brokers to engage 
in the handling of futures unless registered. Section 4f provides that 
registrations shall expire on the 31st day of December of the year for 
which issued, and shall be renewed on application unless the registra- 
tion has been suspended or revoked as prescribed by the act. Section 
4g provides that such registration may be revoked for violation of any 
of the provisions of the act or any of the rules or regulations of the 
Secretary of Agriculture. 

Plaintiffs contend that these are licensing provisions and that the 
federal government has not the right under any circumstances to for- 
bid the citizen of a state to engage in intrastate commerce. We have 
already observed that the act purports to deal with and regulate inter- 
state commerce. The business regulated is affected with a “national 
public interest.” Board of Trade of City of Chicago v. Olsen, supra. 
In that case, regulation of a contract market by forbidding it from ex- 
cluding from membership in and all privileges on its exchanges, any 
duly authorized representative of a lawfully formed and conducted 
association of producers was upheld as a reasonable regulation in the 
public interest. Upon the same grounds these sections must be 
sustained. 

[6] Section 5a (7) of the act (7 U.S. C. A. § 7a (7) provides that 
cash contract markets shall 

“require that receipts issued under the United States Warehouse Act (U. S. C., 
1934 ed., title 7, Secs. 241-— 273) [sections 241 to 278 of this title], shall be accepted 
in satisfaction of any futures contract, made on or subject to the rules of such 
contract market, without discrimination and notwithstanding that the warehouse- 
man issuing such receipts is not also licensed as a warehouseman under the laws 
of any State or enjoys other or different privileges than under State law: Pro- 
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vided, however, That such receipts shall be for the kind, quality, and quantity of 
commodity specified in such contract and that the warehouse in which the com- 
modity is stored meets such reasonable requirements as may be imposed by such 
contract market on other warehouses as to location, accessibility, and suitability 
for warehousing and delivery purposes.” 

It is not alleged in plaintiffs’ bill of complaint that there are any 
federal warehouses in the vicinity. It is not alleged that anything has 
been done by any of the defendants pursuant to this provision of the 
act, and nothing is threatened to be done. In such circumstances we 
must decline to consider the question urged. Utah Power & Light 
Co. v. Pfost, 286 U.S. 165, 52 S. Ct. 548, 76 L. Ed., 1038; United States 
Nat. Bank v. Pamp (C. C. A. 8) 77 F. (2d) 9,99 A. L. R. 1370. 


[860+] [7] Section 4a (1) of the act (7 U.S.C. A. § 6a (1)) provides 
that for the “purpose of diminishing, eliminating, or preventing such 
burden, the commission shall, from time to time, after due notice and 
opportunity for hearing, by order, proclaim and fix such limits on the 
amount of trading under contracts of sale of such commodity for future 
delivery on or subject to the rules of any contract market which may 
be done by any person as the commission finds is necessary to diminish, 
eliminate, or prevent such burden. Nothing in this section shall be 
construed to prohibit the commission from fixing different trading 
limits for different commodities, markets, futures, or delivery months, 
or different trading limits for buying and selling operations, or differ- 
ent limits for the purposes of subparagraphs (A) and (B) of this sec- 
tion, or from exempting transactions commonly known to the trade as 
‘spreads’ or ‘straddles’ or from fixing trading limits applying to such 
transactions different from trading limits fixed for other transactions.” 

This provision is assailed on the ground that it is a delegation of leg- 
islative power to the Commission, in violation of section 1, article 1, of 
the Constitution. The determination of the Commission as to what 
constitutes “excessive speculation,” “sudden or unreasonable fluctua- 
tions,” “unwarranted” changes in prices, the limits “necessary” to di- 
minish, eliminate, or prevent the alleged burden, it is argued, is the 
exercise of an unlimited power. 

Confessedly, no order has yet been made by the Commission, and 
there may never be any ground for complaint with reference to the 
exercise of the power so vested in the Commission, and, hence, the attack 
would seem to be premature. Ashwander v. Tennessee Valley Author- 
ity, 297 U.S. 288, 56 S. Ct. 466, 80 L. Ed. 688. There are limits to the 
power of delegation of authority. Panama Refining Vo. v. Ruan, 293 
U. S. 388, 55 S. Ct. 241, 79 L. Ed. 446; Schechter Poultry Corp. v. 
United States, 295 U. S. 495, 55 S. Ct. 837, 79 L. Ed. 1570, 97 A. L. R. 
947. 
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Plaintiffs cite Connally v. General Construction Co., 269 U. S. 385, 
46 S. Ct. 126, 70 L. Ed. 322, and Champlin Refining Co. v. Commission, 
286 U.S. 210, 52 S. Ct. 559, 76 L. Ed. 1062, 86 A. L. R. 403, as support- 
ing their contention with reference to this provision; but these cases 
are to be distinguished because the statute creating a penal offense was 
vague. Here there is authority to make certain, and as a rule greater 
precision is required of statutes defining and punishing crimes than of 
statutes delegating legislative power to executive boards and officers. 
Mahler v. Eby, 264 U.S. 32, 44 S. Ct. 283, 68 L. Ed. 549. 

[8,9] The statute considered in Schecter Poultry Corp. v. United 
States, supra, the court in effect held, conferred authority to write a 
-complete statute, and the same is true of the statute considered in Pan- 
ama Refining Company v. Ryan, supra. But the statute in the instant 
case consists of a general rule to be applied as facts and conditions may 
require. A policy or standard is laid down, while the selected instru- 
mentality is given power and vested with the duty to make subordinate 
rules within these prescribed limits. The order of the Commission is 
to be made only “after due notice and opportunity for hearing.” With 
such a safeguard against arbitrary action, it will not be presumed in 
advance of the making of an order that the Commission will violate any 
rights. There is a presumption that public officers will not only do 
their duty, but that they will perform such duties faithfully. If and 
when orders shall have been made, it will be time enough to consider 
them with a view of determining whether they violate any constitu- 
tional rights. 

The punishment or fine imposed (section 9 [7 U. S. C. A. §13]) for 
violation of sections 4, 4a, 4b, 4c, 4d, 4e, 4h, and 4i of the act (7 U.S. 
C. A. $§ 6, 6a to 6e, 6h, 61) are assailed by plaintiffs, but the argument 
is bottomed on the premise that they are invalid, but, as we have con- 
cluded that they are not invalid, it seems quite unnecessary to give 
separate consideration to this contention. 


{10] It remains to consider the allegations of the bill with reference 
to the alleged acts of certain of the defendants in connection with the 
attempted enforcement of section 4c (B) of the act (7 U.S. C. A. § 
6c (B). This part of the statute has already been set out in this opin- 
ion. It is alleged in the bill of complaint that the defendant United 
States District Attorney and the defendant Commodity Exchange 
Supervisor, and each of them, 

“threaten to, and will, cause criminal prosecution to be instituted against Uhl- 


mann Grain Company, and other members of the [861+] Board of Trade and 
firms represented thereon and their customers, for alleged violation of the pro- 
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visions of said subdivision (B) of said section 4c, in making, handling and con- 
firming transactions on grain exchanges situated in foreign countries, for the 
purchase or sale of ‘privileges,’ and will, unless restrained by this court, cause 
such firms and persons tv be convicted, fined and imprisoned therefor. * * #* 
That such transactions upon foreign exchanges are made and handled by plain- 
tiffs and’ members of the Board of Trade and firms represented thereon by trans- 
mitting orders or offers to members of an exchange situated in foreign countries 
and such transactions are made and executed on such foreign exchange and 
wholly in such foreign country by the making of a ‘privilege’ contract with some 
other member of such foreign exchange; in event the options covered by such 
contracts are exercised, there is first delivered thereon a contract for purchase 
or sale of grain for future delivery on and at such exchange in such foreign coun- 
try; and in event any grain is delivered upon such contract for future delivery, 
such grain is delivered at such exchange in said foreign country; that neither 
said contracts in the nature of ‘privileges,’ nor contracts for purchase or sale of 
grain for future delivery executed in consummation thereof, provide for, require, 
contemplate or are made with the intention of, transportation of any grain from 
such foreign country into the United States or from the United States into such 
foreign country, or transportation in interstate commerce; and all deliveries of 
actual grain made in final consummation of such transactions are in each in- 
stance made by delivery of warehouse receipts covering grain located in ware- 
houses at such foreign market, and such contracts by their express terms, re- 
quire such form and manner of delivery. That no such transaction is made, 
entered into, confirmed or offered to be entered into upon the Board of Trade or 
the exchange floor, nor are such transactions made subject to the constitution or 
rules of the Board of Trade with reference thereto. * * * Plaintiffs further 
say that said provisions of said Act as so construed and enforced and threatened 
to be enforced by the Secretary of Agriculture violate the said constitutional pro- 
visions aforesaid.” 

It is also alleged that many members of the Board of Trade and 
firms representing such members, including the plaintiff Uhlmann 
Grain Company, have for many years carried on a profitable business 
in making and handling such transactions on foreign markets, and 
have derived commissions therefrom amounting to many thousands 
of dollars in each year: that such members have been compelled to 
discontinue this practice because of the threatened criminal prosecu- 
tions; and that they have by reason of such threats been deprived of 
their property in violation of the provisions of the Constitution of 
the United States. 

It is first to be observed that while it is alleged in the bill that these 
transactions on foreign exchanges do not contemplate or involve the 
transportation of any grain from a foreign country into the United 
States, nor from the United States into a foreign country, nor trans- 
portation in interstate commerce, this provision of the act makes it 
unlawful 
“to offer to enter into, enter into, or confirm the execution of, any transae- 
tion involving any commodity, which is or may be used for (1) hedging any 
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transaction in interstate commerce in such commodity or the products or by- 
products thereof, or (2) determining the price basis of any such transaction 
in interstate commerce in such commodity, * * * ; (B) if such transac- 
tion is, is of the character of, or is commonly known to the trade as, a ‘privilege,’ 
etc.” 
[11] The bill does not allege that these transactions do not or may 
not be used for hedging a transaction in interstate commerce, nor 
for determining the price basis of a transaction in interstate com- 
merce in the commodity involved. Having failed to so allege, the 
bill fails short of that definiteness and completeness of allegation 
necessary where it is sought to enjoin criminal prosecution. To 
justify enjoining criminal proceedings there must be special cir- 
‘cumstances and a clear showing of threatened invasion of property 
rights resulting in irreparable injury, and it must appear that “the 
danger of irreparable loss is both great and immediate.” Spielman 
Motor Sales Co. v. Dodge, 295 U.S. 89, 55 S. Ct. 678, 681, 79 L. Ed. 1322; 
Fenner v. Boykin, 271 U. S. 240, 46 S. Ct. 492, 70 L. Ed. 927; Jacob 
Hoffman Brewing Co. v. McElligott (C. C. A. 2) 259 F. 525; Arbuckle 
v. Blackburn (C.C. A. 6) 113 F. 616, 65 L. [862+] R. A. 864; P. FE. Har- 
ris & Co, v. O'Malley (C. C. A. 9) 2 F. (2d) 810. 

It follows that the lower court a not err in dismissing the bill of 
complaint, and the decree appealed from is therefore affirmed. 


Bartiett Frazier Co. v. Hype et al:, 56 F. (2d) 245.* Decided Febru- 
ary 12, 1932. 


DISTRICT COURT, N. D. ILLINOIS, E. D. 
Civil Action No. 8088 


Validity of Provisions of Grain Futures Act Relative to Reports and Inspection 
of Records—Dismissal of Biil in Equity for Want of Equity 


Plaintiff filed a bill in equity attacking the validity of certain provisions of the 
Grain Futures Act, and contending that the regulations of the Secretary 
of Agriculture relative to reports by members of authorized boards of ‘trade 
and the acts of agents of the departments of Agriculture and Justice in 
connection with the examination of the books and records of such members, 
are unconstitutional, held, among other rulings, that the act is constitu- 
tionally valid, and that the bill be dismissed for want of equity.** 


Information Required by Government 


The provisions of the Act designed to inform the Government of the business 
of the members transacted on the boards of trade are valid.** 


¢Italic figures in brackets refer to first word beginning a page in 90 F. (2d).—-Ed. 

*Affirmed in 65 F. (2d) 350 (1933), 8 A. D. 116, post. Certiorari denied, 290 U. S. 654 
(1933 ).—Ed. 

**Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Reports and Inspection of Records 


The reports required from the boards of trade by the Secretary and the in- 
spection of records made under his direction constitutes a reasonable ex- 
ercise of the power conferred by the act.** 


In Equity. Bill by the Bartlett Frazier Company against Arthur M. Hyde 
and others. 

Bill dismissed. : 

Frederic Uliman, of Chicago, Ul., £2. &. Morrison, of Joplin, Mo., and H. L. 
Hassler, of Kansas City, Mo., for plaintiff. 

Winston, Strawn & Shaw, of Chicago, Ul., for Board of Trade. 

George E. Q. Johnson, of Chicago, Ill., H. B. Teagarden, and J. L. O'Brian, of 
Washington, D. C., for other defendants. 


Witkerson, District Judge. 


This suit attacks on constitutional grounds portions of the Grain 
Futures Act (42 Stat. 998, 7 U. S. C. 1-17 [7 USCA §§ 1-17]), the 
regulations of the Secretary of Agriculture relative to reports by 
members of authorized boards of trade and the acts of agents of the 
departments of agriculture and justice in connection with the exami- 
nation of the books and records of such members. A careful examina- 
tion of the entire act is essential to an understanding of the questions 
here presented. 

The act (section 4 [7 USCA §$6]) forbids the use of interstate com- 
munication facilities in the making of grain futures contracts and their 
execution for certain purposes unless the seller is the owner or grower 
of the grain or the contract is made through an authorized board of 
trade. Section 5 (7 USCA §7) authorizes the Secretary of Agricul- 
ture to designate boards of trade as contract markets upon compliance 
with certain requirements, one of which, contained in paragraph (b) 
of section 5, is that the board of trade in question shall require its 
members to file reports as prescribed by the secretary, showing the 
details of their cash and future transactions in grain, and to keep a 
record of such transactions for at least three years, accessible to inspec- 
tion by representatives of the departments of agriculture and justice. 

The act (section 6 [7 USCA §$8]) gives to the Secretaries of Agri- 
culture and Commerce and the Attorney General power, after hearing, 


to revoke the designation of a contract market for failure to comply 
with section 5 (7 USCA §7) and provides for judicial review of the 


order. It authorizes the suspension from trading privileges of any 
person violating the provisions of the act or attempting to manipulate 


**Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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grain prices, and gives to such person the right to have the order re- 
viewed judicially. The Secretary of Agriculture is authorized to make 
investigations of the operations of boards of trade and publish the 
results thereof, with certain exceptions as to data disclosing individual 
business transactions, trade secrets, or names of customers. Section 9 
(7 USCA § 13) penalizes criminally violation of the provisions of sec- 
tion 4 (7 USCA §6) and the failure to evidence future contracts in 
writing as required in that section; also the use of the mails, ete., to 
transact false market information. 
The Secretary of Agriculture has made general regulations requir- 
ing detailed reports from members as to aggregate business as well as 
‘the grain operations of the member and its customers. Daily reports 
are required where open interests exceed certain amounts. In addition 
to the regular reports, other reports and information are required from 
time totime. The government agents claim and exercise the right to 
examine the books of members without notice and without the pendency 
of any proceedings either in court or under the provisions of the act. 
The examinations are made for the purpose of finding out whether or 
not the grain futures act is being obeyed and of instituting criminal 
proceedings, if a violation of law is discovered. The Chicago Board 
of Trade, by its rules, passed pursuant to the act, requires its members 
to observe the law and the government regulations. If the Board of 
Trade fails to enforce this rule, by suspension or expulsion of its mem- 
bers, it is subject to a revocation of its designation as a contract mar- 
ket. Under this compulsion, therefore, the members of the Board of 
Trade have yielded to the government reg-[246+ |ulations concerning 
reports and have permitted an inspection of their books. 


{1} Plaintiff asserts that the decision of the Supreme Court in 
Chicago Board of Trade v. Olsen, 262 U.S. 1, 48 S. Ct. 470, 67 L. Ed. 
$39, as to the validity of the statute, must be limited to those portions 
which deal with the activities of the Board of Trade, and that the 
portions designed to put the government. in possession of informa- 
tion as to the activities of the members whose trade makes up the 
business conducted on the board, is an unwarranted intrusion by the 
government into private business. The basis for the decision in the 
Olsen Case is stated as follows (page 41 of 262 U. S., 43 S. Ct. 470, 
67 L. Ed. 839) : “In view of the actual interstate dealings in cash sales 
of grain on the exchange and the effect of the conduct of the sales of 
futures upon interstate commerce, we find no difficulty under AZunn v. 
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Illinois, 94 U. S. 118, 24 L. Ed. 77, and Stafford v. Wallace, supra 
[258 U. S. 495, 42 S. Ct. 397, 66 L. Ed. 735, 23 A. L. R. 229], in con- 
cluding that the Chicago Board of Trade is engaged in a business af- 
fected with a public national interest and is subject to national 
regulation as such. Congress may, therefore, reasonably limit the 
rules governing its conduct with a view to preventing abuses and se- 
curing freedom from undue discrimination in its operations.” 

It is difficult to see how the purpose of the act can be carried out 
unless the regulatory agencies are able to inform themselves as to the 
transactions in futures conducted on boards of trade by their mem- 
bers. To sustain the part of the act prescribing the duty and con- 
ferring the power to regulate Boards of Trade and to strike down the 
part which puts the government in possession of the facts essential to 
an intelligent performance of its duty is to confer the shadow and 
withhold the substance of authority. It will serve no useful purpose 
here to follow counsel for plaintiff through their very able argument 
based upon their review of cases involving the inspection and pro- 
duction of private books under other statutes. In view of the reason- 
ing in the Olsen Case, as this court understands that decision, the 
District Court should not hold invalid the portions of the act which 
are assailed in this case. 

[2] Accepting the entire statute as a valid regulatory act, the re- 
ports required by departmental regulations and the inspections of 
records made under direction of the Secretary of Agriculture are 
reasonable exercises of the power conferred. The court finds that the 
secretary has not transcended the limits of what is essential to the 
intelligent performance of the broad duties imposed upon him by 
the statute. To limit his right to inspect books to cases in which he 
has already obtained information justifying a formal complaint 
against somebody defeats the purpose of the act. Regulation of boards 
of trade as contract markets necessarily requires, as the basis for the 
exercise of the regulatory authority, information concerning the 
business, in the transaction of which the board is used as an instrument. 

Nor does the evidence disclose any threatened acts of the govern- 
ment agents which would invade plaintiff’s constitutional rights. The 
fact that some agent might attempt an arbitrary and unwarranted 
exercise of power is not a ground for invalidating the statute. 

The ruling as to the validity of the statute requires, under the evi- 
dence in this case, that the bill be dismissed for want of equity. 

Findings under the equity rule and a decree may be submitted by 
defendants on notice required by the rules of Court. 
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Bartiett Frazier Co. e¢ al. v. Hype, Secrerary or AGRICULTURE, et 
al., 65 F. (2d) 350.* Decided June 5, 1933. 


CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 
Civil Action No. 4833 
Constitutionality of Grain Futures Act—Decree of District Court Affirmed 


Plaintiffs brought suit in the lower court to enjoin the Secretary of Agriculture 
and others from requiring the plaintiffs and others to file certain reports 
relative to the Grain Futures Act, and to subject to inspection their books 
and records as authorized by the Act and the departmental regulations 
thereunder, on the grounds that the Act, or some of its provisions, is uncon- 
stitutional, held, among other rulings, that the Act is constitutionally valid, 
and that the decree of the court below should be affirmed.** 


Effect of Failure to Provide for Notice of Hearing 


The Grain Futures Act is not unconstitutional because it does not provide for 
notice of hearing or opportunity to be heard.** 


Effect of Failure to Provide for Testing Validity of Orders, Regulations, or 
Requirements 


The Act is not unconstitutional because it does not provide for testing validity 
of orders, regulations, or requirements of the Act, except at risk of harsh 
and confiscatory penalties.** 


Effect of Failure to Provide for Review of Validity of Orders 


The Act is not unconstitutional because it does not provide for a review of the 
validity of orders, regulations, or demands made pursuant to the Act.** 


Disclosures Relative to Business—Inapplicability of Fourth Amendment 


The Fourth Amendment of the Federal Constitution is inapplicable to depart- 
mental regulations requiring reports and disclosures relative to business 
affected with a public interest, so far as disclosures are reasonably necessary 
for due protection of the public.** 


Searching Records and Books—Inapplicability of Fourth Amendment 


The action of the Secretary and the Grain Exchange Supervisor in searching 
records and books of a board of trade member and requiring reports of con- 
tents as authorized by the Act and regulations are not violative of the Fourth 
Amendment.** 


*56 F. (2d) 245 (1932), 8 A. D. 112, ante, affirmed. Certiorari denied, 290 U. S. 654 
(1933).—Ed. 

**Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Inspection of Books Without Opportunity To Be Heard—Inapplicability of 
Fifth Amendment 


The Acf and the regulations thereunder permitting inspection of a board of 
trade member’s books without first giving an opportunity to be heard are 
not violative of the due process clause of the Federal Constitution.** 


Effect of Failure to Define Term “Manipulation” 


The Act is not void for indefiniteness because it failed to define the term 
“manipulation.” ** 


Compliance With Reporting and Inspection—Confiscation—Penalties 


Compliance with reporting and inspection provisions of Act does not involve 
confiscation or loss of property and such provisions are not invalid on ground 
that the severity of penalties imposed for violation operate, in effect, to 
close the courts to a test of the validity of the Act.** 


Effect of Failure to Provide for Supersedeas or Suspension of Penalty Pending 
Judicial Review 


The claim that the Act is unconstitutional because it did not provide for super- 
sedeas or suspension of penalty pending judicial appeal from penalizing 
orders of the commission is immaterial, since penalties are not involved in 


this case.** 
Courts—Right to Grant Supersedeas or Suspension of Penalty 


The right to grant supersedeas or suspension of a penalty pending hearing by 
the court on appeal from an order of the Secretary is within the court’s 
power, though the Act does not provide therefor.** 


Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division ; James H. Wilkerson, Judge. 

Suit by the Bartlett Frazier Company against Arthur M. Hyde, Secretary of 
Agriculture, and others, wherein certain parties intervened. From a decree 
[56 F. (2d) 245] dismissing the bill, plaintiff and interveners appeal. 

Affirmed. 

E. R. Morrison, of Kansas City, Mo., and Frederic Ullmann, of Chicago, II1., 
for appellants. 

John Lord O’Brian, Asst. to Atty. Gen., and Wendell Berge, Sp. Asst. to Atty. 
Gen., Dwight H. Green, U. S. Atty., of Chicago, Ill., for appellees Hyde and Fitz. 

Weymouth Kirkland, of Chicago, Ill., for appellee Board of Trade of City of 


Chicago. 


**Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Before ALSCHULER, Evans, and Sparks, Circuit Judges 


AtscHuLer, Circuit Judge. 

The appellants are Bartlett Frazier Company, grain dealers, who 
are members of and trading upon the Board of Trade of Chicago in 
cash grain and grains for future delivery, and the similarly situated 
interveners asking the same relief. The appellees are Arthur M. 
Hyde, who was Secretary of Agriculture, L. A. Fitz, who was Grain 
Exchange Supervisor at Chicago for the Department of Agriculture, 
and the Board of Trade of Chicago. 

The suit was brought by Bartlett Frazier Company to enjoin the 
_ defendants from requiring the plaintiffs therein, and others similarly 
situated, to file certain reports relative to future trading transactions, 
and to subject to inspection their books and records as authorized by 
the Grain Futures Act of September 21, 1922 (7 USCA §§ 1-17), and 
the regulations thereunder of the Department of Agriculture, on the 
ground that the act, or some of its parts, is unconstitutional. 

While the opinion of Judge Wilkerson in the District Court, as re- 

ported in 56 F. (2d) 245, has our approval, we will submit some further 
discussion bearing on some of the propositions specially stressed on the 
appeal. 
[1-3] The contentions of appellants as stated in the sum- 
mary of their brief, are: (1) The acts of the defendants, Hyde and 
Fitz, in searching the records and books of plaintiffs and requiring 
reports of their contents violate the Fourth Amendment to the Fed- 
eral Constitution; (2) the (Grain Futures) act is unconstitutional in 
that no notice of hearing or opportunity to be heard is afforded by 
its terms; (3) the act is unconstitutional in that no provision is made 
for testing the validity of orders, regulations, or requirements of the 
act, except under harsh and confiscatory penalties; (4) the act is un- 
constitutional in that no review of the valadity of orders, regulations, 
or demands is afforded by its terms; (5) the act is unconstitutional in 
that it contains no provision for suspension of orders or for supersedeas 
pending test of validity; (6) the penalty provisions of the act are 
invalid because the offenses are so indefinite. 

The constitutionality of the Grain Futures Act as a whole was defi- 
nitely declared by the Supreme Court in Chicago Board of Trade v. 
Olsen, 262 U.S. 1, 43 S. Ct. 470, 67 L. Ed. 839, and so those allegations 
and assertions attacking the constitutionality of the act as a whole 
must here fail. 


[4-5] Appellants invoke the Fourth Amendment as a shield against 
the requirements that they subject their books and records to the 





- Dd, 8 A. D. BARTLETT FRAZIER CO. U. HYDE ET AL. 119 
65 F. (2d) 350 


inspection of the Department, and the making of the reports. The 

Amendment, which declares the right of the people to be secure in 
hs their persons and papers against unreasonable search, cannot be ap- 
plied to regulations which require reports and dis[352{]closures in 
respect to a business which is affected with a public interest, so far as 
M such disclosures may be reasonably necessary for the due protection 
of the public. Were it otherwise, railroads and public utilities gen- 


ll erally could not be required to make reports or to subject their records 

' to inspection by agents of the government. Indeed, where public 
the interest requires it, the right of visitation and disclosure has been 
rly extended even to business not charged with a public interest, as wit- 
see ness the taxing power, where the requirement of income reports and 


by the right to inspect private books and papers have been definitely up- 
held. United States v. First National Bank of Mobile (D. C.) 295 
F. 142, affirmed 267 U. S. 576, 45 S. Ct. 231, 69 L. Ed. 796 (where 


further authority is cited). Inthe Olsen case it was said: “The Board 
“is of Trade conducts a business which is affected with a public interest 
se and is, therefore, subject to reasonable regulation in the public inter- 
“a est.” Page 40 of 262 U.S., 43 S. Ct. 470, 478, 67 L. Ed. 839. 


The contention that through the reports and inspections appellants’ 

business secrets and customers are more likely to disclosure, with the 

_- consequent tendency to injure appellants, cannot prevail against the 
nd paramount public interest requiring this control for the efficient exer- 
ng cise of which the disclosures through reports and right of inspection 
od- are quite indispensable. The statute (section 8 [7 USCA § 12] forbids 
im the revealing by the Secretary and his assistants of individual trades 
by and of customers; and the findings here, predicated on the evidence, 
de show that in the decade of experience since the act became operative no 
he | instances appear where any such confidence has been violated, or 


me where appellants, or any other traders on the Board, have suffered 
ae, from any such cause. No such official misconduct appears from the 
im evidence to have been threatened or to be imminent. 
as It is argued that, because under the law inspections may be made 
we and reports required where there is no charge, suggestion, or intimation 
of conduct contrary to the law, the act is unreasonable and void. It 
fi- does not appear that appellants were charged with, or were suspected 
Ve of, any transgression of the law. Assuming that by the declared stat- 
ns utory purpose of preventing corners and speculation in grains the pub- 
le lic interest is subserved, this purpose would be seriously embarrassed 
if the government were powerless to require the information without 
ist regard to whether traders such as appellants were suspected of, or 
ee. eke ol 


tItalic figures in brackets refer to first word beginning a page in 65 F. (2d).—Hd. 
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charged with, breaking the law. Indeed, the very requirement of the 
information would of itself have tendency to discouarge the unlawful 
manipulations at which the act is aimed. 

The suggestion that inspection of the books would cause disturb- 

ance among appellants’ employees, and that certain of the required 
reports would incur considerable expense in their preparation, are too 
trivial to merit serious consideration when weighed against the wise 
public policy manifested by the act. It might here be stated that the 
evidence discloses but very few instances where there have been in- 
spections. The general requirement is that the reports be made, and 
this, being the usual practice in the business, could not have tendency 
- to demoralize the working force. 
[6] The contention that by requiring these reports and permitting 
these inspections without first giving opportunity to be heard is vio- 
lative of the constitutional “due process” provision (Const. Amend. 
5) does not appeal to us. The public interest with which this business 
is impressed, and the evils at which the legislation is directed, well 
justify the statutory provisions for inspection and reports without 
first requiring a hearing in each case, and a finding that there has been 
such conduct as gives reasonable ground for making the inspection or 
requiring the reports. 

Without the unqualified duty to report and the untrammeled right 
of inspection, the efficacy of the act would be unduly restricted; and 
if these features transgressed the Constitution, it is not conceivable that 
the constitutionality of the act would have been upheld as it was in the 
Olsen case. 

It is urged for appellants, as a major proposition in the case, that 
the severity of the penalities, civil and criminal, imposed by the act 
upon violators thereof, is such that no one may with reasonable safety 
undertake a test in the courts of its validity by refusing to obey the 
act, except at risk of confiscation of his property and deprivation of 
his liberty in the event that he fails to sustain his contest; and that 
thereby the courts are, in effect, closed against contesting the validity 
of the act. 

In support of this contention the case of Fa parte Young, 209 U. S. 
123, 28 S. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 
764, is earnestly urged, as well as Missouri Pacific Ry. Co. v. Tucker, 
230 U. S. 340, 33 S. Ct. 961, 57 L. Ed. 1507, and Oklahoma Operating 
Co. v. Love, 252 U. S. 331, [353+] 40 S. Ct. 338, 64 L. Ed. 596, which 
followed it, involving in effect the same principle. In Ex parte 
Young there was involved an order by state authorities requiring a 
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public utility to put into immediate effect a substantial reduction in 
its rates, under severe statutory penalties in case of refusal to comply. 
The Young case indicates that instances where rate reductions are 
involved are sui generis. We quote from pages 147 and 148 of 209 
U.S., 28 S. Ct. 441, 448, 52 L. Ed. 714: 


“If the law be such as to make the decision of the legislature or of a commission 
conclusive as to the sufficiency of the rates, this court has held such a law to be 
unconstitutional. Chicago, etc., Railway Co. v. Minnesota, 134 U. 8S. 418 [10 
S. Ct. 462, 33 L. Ed. 970], supra. A law which indirectly accomplishes a like 
result by imposing such conditions upon the right to appeal for judicial relief 
as works an abandonment of the right rather than face the conditions upon which 
it is offered or may be obtained, is also unconstitutional. It may therefore be 
said that when the penalties for disobedience are by fines so enormous and im- 
prisonment so severe as to intimidate the company and its officers from resorting 
to the courts to test the validity of the legislation, the result is the same as if the 
law in terms prohibited the company from seeking judicial construction of laws 
which deeply affect its rights. * * * Ordinarily a law creating offenses in the 
nature of misdemeanors or felonies relates to a subject over which the jurisdic- 
tion of the legislature is complete in any event. In the case, however, of the 
establishment of certain rates without any hearing, the validity of such rates 
necessarily depends upon whether they are high enough to permit at least some 
return upon the investment (how much it is not now necessary to state), and an 
inquiry as to that fact is a proper subject of judicial investigation. If it turns 
out that the rates are too low for that purpose, then they are illegal. Now, to 
impose upon a party interested the burden of obtaining a judicial decision of such 
a question (no prior hearing having ever been given) only upon the condition 
that if unsuccessful he must suffer imprisonment and pay fines, as provided in 
these acts, is, in effect, to close up all approaches to the courts, and thus prevent 
any hearing upon the question whether the rates as provided by the acts are not 
too low, and therefore invalid. The distinction is obvious between a case where 
the validity of the act depends upon the existence of a fact which can be deter- 
mined only after investigation of a very complicated and technical character, 
and the ordinary case of a statute upon a subject requiring no such investigation, 
and over which the jurisdiction of the legislature is complete in any event.” 


The plain inference is that the rule so announced applies only to 
cases where, by compliance with a rate-reduction order pending judi- 
cial contest of the validity of the order, the contestant would, in case of 
success, nevertheless suffer confiscation and unrecoverable loss of prop- 
erty through having collected during the period of contest only the 
unlawfully reduced rate. This was even more definitely pointed out 
in a paragraph on page 163 of the opinion in 209 U. S., 28 S. Ct. 441, 
455, 52 L. Ed. 714: 

“It is further objected that there is a plain and adequate remedy at law open 
to the complainants, and that a court of equity, therefore, has no jurisdiction in 
such case. It has been suggested that the proper way to test the constitutionality 


of the act is to disobey it, at least once, after which the company might obey the 
act pending subsequent proceedings to test its validity. But in the event of a 
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single violation the prosecutor might not avail himself of the opportunity to 
make the test, as obedience to the law was thereafter continued, and he might 
think it unnecessary to start an inquiry. If, however, he should do so while 
the company was thereafter obeying the law, several years might elapse before 
there was a final determination of the question, and if it should be determined 
that the law was invalid, the property of the company would have been taken 
during that time without due process of law, and there would be no possibility 
of its recovery.” 

There is nothing in the instant case in any way analogous to an 
order for a rate reduction. The Grain Futures Act (7 USCA §§ 1-17) 
does not, by authorizing inspections to be made and requiring reports 
of transactions of members made on the contract market, reduce their 

. business, decrease their fees or emoluments, nor subject them to incon- 
venience or expense beyond the comparatively negligible cost and 
trouble of making the reports. The provisions attacked have no bear- 
ing on rates or prices or property. They specify only the means and 
conduct which Congress declared necessary in order to make the act 
effective. And so compliance with the law, by making the reports 
and permitting the inspection during such time as the member may 
be contesting the validity of these requirements, could not in any 
event involve confiscation or loss of property. 

This very record shows that appellants may yield obedience to the 
law contempora[354}]neously with contesting its validity without 
thereby subjecting themselves to actual or potential property loss. 
The bill herein alleges complainants’ compliance with the act since 
its passage in 1922. The bill was filed in 1930. No injunction pen- 
dente lite was asked or granted. If the assailed provisions of the act 
are sustained, appellants will doubtless continue to make reports and 
submit to inspection. If the attack ultimately succeeds, the reports 
and inspections will cease. In either case there can be no loss of 
property or of liberty, and Ex parte Young and the cases which follow 
it do not hereby apply. 


[7] Itis urged that the statute makes use of the term “manipulation” 
without defining what is meant by it, and that for this reason the 
statute is void. If there were merit in this suggestion it would seem 
that in the Olsen case the court would not have failed to discover it. In 
several instances the opinion employs the word “manipulation” : 

“* * * the act only purports to regulate interstate commerce 
and sales of grain for future delivery on boards of trade because it 
finds that by manipulation they have become a constantly recurring 
burden and obstruction to that commerce.” (Page 32 of 262 U. S., 
43 S. Ct. 470, 476, 67 L. Ed. 839.) 


fItalic figures in brackets refer to first word beginning a page in 65 F. (2d).—Ed. 
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“It is clear from the citations, in the statement of the case, of evidence before 
committees of investigation as to manipulations of the futures market and their 
effect, that we would be unwarranted in rejecting the finding of Congress as un- 
reasonable, and that in our inquiry as to the validity of this legislation we must 
accept the view that such manipulation does work to the detriment of producers, 
consumers, shippers and legitimate dealers in interstate commerce in grain and 
that it isa real abuse.” (Page 37 of 262 U. S., 43 S. Ct. 470, 477, 67 L. Ed. 839.) 


Again, on pages 39 and 40 of 262 U. S., 43 S. Ct. 470, 478, 67 L. Ed. 
§39, it is said: 

“A futures market lends itself to such manipulation much more readily 
than a cash market. * * * If a corner and the enhancement of prices pro- 
duced by buying futures directly burden interstate commerce in the article whose 
price is enhanced, it would seem to follow that manipulations of futures which 
unduly depress prices of grain in interstate commerce and directly influence 
consignment in that commerce are equally direct. * * * By reason and 
authority, therefore, in determining the validity of this act, we are prevented 
from questioning the conclusion of Congress that manipulation of the market for 
futures on the Chicago Board of Trade may, and from time to time does, directly 
burden and obstruct commerce between the states in grain, and that it recurs 
and is a constantly possible danger.” 


Even if we were disposed to attribute to the term undue uncertainty 
or indefiniteness, Chicago Board of Trade v. Olsen would forbid. 
[8,9] As to the omission of section 6 (a) [7 USCA § 8] to provide 
for supersedeas or for suspension of penalty pending judicial appeal 
from penalizing orders of the Commission, it may be said that the in- 
stant proceeding to enjoin the examination of appellants’ books and 
the requirement of reports is not concerned with the matter of penal- 
ties. In any event, in case of appeal from any order of the Commis- 
sion imposing a penalty, the right to grant supersedeas or suspension 
of penalty, pending the hearing by the court, is undoubtedly within 
the court’s power. 

Perceiving no reason why the decree of the District Court should 
be disturbed, it is affirmed. 








INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 


DECISIONS 
JANUARY 1949 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


A. D. 
ADMINISTRATIVE LAw No. 
Administrative discretion in making findings-._._.......--_-_-- 1961 
Distinguishment of rule-making from adversary adjudication 
UNNI ee te as Seen 1961 
Reliance by deciding officer upon subordinates to conduct hear- 
ing, or reading evidence and argument---_...-.----------- 1961 
AssIsTANT ADMINISTRATOR 
Application of, to dismiss portion of handler’s petition, granted, 
because of failure to state cause of action-_.._...--.------ 1961 
Courts 
Mental process of deciding officials will not be probed by----- 1961 
DIscRETION 
Exercise of, by administrator in making findings._._.....---- 1961 
DIsMISSAL 


Assistant Administrator’s Application to Dismiss Portions of 
Handler’s Petition, Granted 
Failure to State Cause of Action 

Petitioners, pursuant to order of June 22, 1948, filed 
a substitute petition for the one previously filed, 
and the Assistant Administrator filed an application 
to dismiss paragraphs 10, 11 and 12 (g) of the peti- 
tion, together with a memorandum in opposition to 
respondent’s application to dismiss, alleging, on 
information and belief, that the Secretary of Agri- 
culture, without having either personally heard or 
read the testimony and examined and considered 
the exhibits received in evidence at the public hear- 
ing for the purpose of receiving evidence on propos- 
als to amend Order 41, as amended, and without 
having read the written arguments and suggestions 
filed with the Secretary of Agriculture, made find- 
ings of fact and conclusions of law based thereon, 
and published his decision that Order 41, as amend- 
ed, be forthwith further amended to include pro- 
visions which the petitioners believe are not in ac- 
cordance with law and from which they now seek 
relief and redress. Held: 

The petition did not state a cause of action as there 
is no requirement of the Fifth Amendment to the 
Constitution, or any law, to the effect that the Sec- 
retary or Acting Secretary personally hear the evi- 
dence or personally read the transcript of evidence, 
the exhibits, written argument, etc. 
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JANUARY 1949 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


DisMIssAL—Continued 
Assistant Administrator’s Application to Dismiss Portions of 
Handler’s Petition, Granted—Continued 
Failure to State Cause of Action—Continued 

The questioned paragraphs of the petition are insuf- 
ficient under the rules of practice under the Agricul- 
tural Marketing Agreement Act of 1937, since the 
petitioners simply make bare assertions upon infor- 
mation and belief without indicating any facts to 
support the assertions. 

There are no claims that there was testimony, evidence 
or argument on behalf of petitioners or their repre- 
sentatives which was ignored. 

There are no alleged facts to show that the hearing 
procedure was unfair to petitioners or as to how 
petitioners were adversely affected by the alleged 
lack of personal reading of the record by the Secre- 
tary and the Acting Secretary. 

The application to dismiss paragraphs 10, 11 and 12 
(g) of the petition should be granted___.----_.--- 

FINDINGS 
Administrative Discretion in Making of 
The act prescribes that, when an order or amendment is 
issued, the Secretary find, upon the basis of the evidence 
adduced at the hearing, that the order or amendment 
will tend to effectuate the declared policy of the act with 
respect to the commodity. This leaves room for the 
exercise of a considerable amount of administrative dis- 
cretion and is not the type of finding present in adjudi- 
cative or quasi-judicial functioning---........-------- 
HEARING 
Reliance by Deciding Officer Upon Subordinate to Conduct, or 
Reading Evidence and Argument 
It is evident from the second and fourth Morgan decisions 
that a personal hearing or reading of the evidence and 
argument by a deciding officer is not an indispensable 
condition. Subordinates may be relied upon, and the 
courts will not probe the mental processes of the deciding 
OUR on Scdtcn ci ctawsecenadueesscceese te aestess 
InTERIM RELIEF 
Denial of Request for 
Handlers’ petition attacking the validity of market ad- 
ministrator’s requirement of a written authorization by 
producers for all deductions from minimum payments to 
producers by handlers and requesting that the protested 
requirement be suspended pending the outcome of the 
proceeding, denied, since the petition does not make any 
showing of irreparable damage and advances no 
grounds for petitioners’ contention that it should not 
await adjudication on the merits. .........-.-------- 
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JANUARY 1949 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Morean DEcIsIoNns 
Issue Not Definitely Settled by 
The issue as to whether the Morgan decisions lay down a 
rule of procedural due process under the Fifth Amend- 
ment or relate only to a statute requiring a ‘‘full hear- 
ing” has not yet been definitely settled by the United 
States Supreme Court 
PROMULGATION HEARING 
Nature of 
Promulgation of an order or amendment to an order under 
the act is rule-making in nature. The Government is not 
aligned against the handlers or any group in an adversary 
contest. While the act requires a hearing, the hearing is 
not an adjudicative hearing 
Ruie-MakinG 
Distinguishment of, From Adversary Adjudication Procedure 
It cannot be assumed, as petitioners do, that the court 
decisions dealing with adversary adjudication where the 
Government is a party to the proceeding govern the 
procedure to be employed in rule-making. If, however, 
the administrative functioning involved in promulgating 
an order or amendment under the act is to be regarded as 
necessitating the same degree of personal attention on 
the part of the issuing agency or officer as that involved 
in an adjudicative or adversary proceeding where the 
agency or Officer is also a party in the proceeding, peti- 
tioners have not set out a sufficient cause of action 
SUBORDINATES 
Reliance by deciding officer upon, to conduct hearing, or read- 
ing evidence and argument 
PACKERS AND STOCKYARDS ACT, 1921 
“Brep Ewes” 
Use of term 
CEASE AND Desist 
Unfair, Unjustly Discriminatory and Deceptive Practices 
Respondent, duly registered as a market agency engaged 
in the business of buying and selling livestock on a com- 
mission at the St. Louis National Stock Yards, National 
Stock Yards, Illinois, a posted stockyard, ordered, to 
cease and desist from the following unfair, unjustly dis- 
criminatory and deceptive practices: using funds received 
as proceeds of sale of consignors’ livestock for any pur- 
poses other than the payment of lawful marketing 
charges and the remittances of the net proceeds to ship- 
pers, intermingling funds received by him as proceeds 
of sales of consignors’ livestock with other funds or ac- 
counts, charging higher and lower rates than those in 
the applicable tariff, issuing incorrect or incomplete 
accounts of sale, and filling orders on commission for 
buyers from livestock sold on a commission basis with- 
out disclosing such facts to the parties 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


ConsENT ORDER Ave Page 
Continuation of rates and charges_--..-.--.--------------- 1965 13 
Custom AND USAGE 
int Gf Git “PARI ONOE 5c ook see 1963 9 
DIsMISSAL 


Failure to Show Violation of Act 

Where complaint alleged that complainant purchased 
ewes from respondent with the understanding that they 
were ‘“‘bred ewes” but many of the ewes did not produce 
lambs and where it is found to be a custom to refer to 
ewes which are believed to have been bred, as “‘bred 
ewes,” and it is not a custom to guarantee that the ewes 
will produce lambs, and the respondent gave no such 
guarantee, the complaint should be dismissed since there 
is no allegation of bad faith on the part of the respondent 
nor any evidence of misrepresentations concerning the 
animals or that respondent otherwise acted in an unjust, 
unreasonable, or dicriminatory manner_-.-_--....----- 1963 7 


RaTES AND CHARGES 
Continuation of 

Since the parties are agreed the petition of the Livestock 
Branch requesting that the respondents be authorized to 
continue the present charges in effect to and including 
April 1, 1949, granted, in order that the Livestock 
Branch and the respondents might have opportunity 
to consider the desirability of changes in the current 
rates in the light of statistical data not presently avail- 
able, and this order shall be effective on the sixth day 
following its date of signature__..........--..---....- 1965 13 

RECONSIDERATION 
Petition for, Denied in Part and Granted in Part 

Respondent’s request in his petition for reconsideration 
that the order of August 26, 1948, be modified by elimi- 
nating from it that part which directs the suspension of ‘ 
respondent’s registration, not granted, on the ground 
that an examination of the entire record in this proceed- 
ing convinces that no change should be made in the said 
decision and order, except with respect to the period of 


suspension previously ordered which is reduced to 15 
1966: 14; 1967 15 


Unrair PRACTICE 
Charging and collecting higher or lower commission charges for 
services than charges specified in respondent’s rate schedule. 1964 12 
Intermingling or confusing proceeds of sale of consignors’ live- 
stock with other accounts or funds belonging to re- 


MOREE ooo sc sede det eae cace ne aden 1964 12 
Issuing accounts of sale to consignors of livestock which do not 
show true names of persons to whom livestock consigned for 
1964 12 
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JANUARY 1949 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


UnFarr Practice—Continued — Page 
Using funds received as proceeds of sale of consignors’ livestock 
in such manner as to impair the faithful and prompt account- 
ing therefor and payment thereof due to owners or consignors 
or for any purposes other than payment of lawful marketing 
charges and remittances of net proceeds to shippers 
Using livestock consigned for sale on a commission basis in filling 
orders handled on a commission basis without showing on 
accounts of sale rendered to consignors that livestock was 
sold to purchasers for whom respondent is filling orders on a 
commission basis and without showing on accounts of pur- 
chase rendered to purchasers that livestock was purchased out 
of consignments received by respondent for sale on a com- 
NMBION TOA 6 cose cesaco nn ee eee ae leche 
VACATION OF Prion ORDER 
Order of September 14, 1948, postponing effective date of sus- 
pension, vacated, and suspension order of August 26, 1948, 
to become effective, as modified, with respect to period of 
suspension, on 30th day after date of this order__.. 1966: 15; 1967 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AccouUNTING 
Circumstances showing respondent was under no obligation to 
render an accounting to complainant for profits made on 
resale of commodity 
ASSIGNMENT OF CLAIM 
Validity of, for collection only 
ContTRACT OF PURCHASE AND SALE 
Effect of acceptance and delivery 
Failure to establish meeting of minds 
Situs of 
Effect of sale after inspection 
CouUNTERCLAIM 
Claim for handling of carrots sustained 
Dismissal of, by consent of parties 
DAMAGES 
Diversion After Rejection to Reduce Loss 
A buyer who rejects a shipment can not complain of diver- 
sion of shipment to another market where it appears 
shipment was diverted to reduce loss 1984 
Loss on resale 1981 
Loss sustained on resale 1984 
DEFAULT 
Admission of facts alleged in complaint by 
1973:37; 1975:39; 1980 
Waiver of hearing by_--..--.--. 1969:24; 1973:37; 1975:39; 1980 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
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Page DISMISSAL No. Page 


Failure to Prove Broker’s Lack of Discharge of Duty 
Where the evidence indicated that no valid agreement was 
ever reached by complainant and respondent Kerzner 
for the purchase and sale of a carload of celery, which 
12 transaction was negotiated by respondent-broker Cross, 
but the evidence failed to show that this was due to 
the fault of the broker, it is held, that since complainant 
failed to prove that the broker did not discharge some 
act or duty required of him under the act, the complaint 
as to respondent-broker should be dismissed___._______- 1978 48 
Failure to Prove Cause of Action 
Where the evidence of record strongly indicates that the 
12 complainant contracted, through a broker, to ship cer- 
tain carrots to respondent, to be purchased by respond- 
ent at an agreed price, after inspection, if the tops were 
in good green condition, and if the tops were not in 
good green condition upon arrival, respondent would 
16 sell the carrots for complainant’s account as broker, but 
complainant contends that the transaction was an out- 
right sale to respondent and sued for the alleged contract 
price of the carrots, it is held, that complainant has 
failed to prove a cause of action against respondent and 
the complaint should be dismissed and it is further held 


46 that, complainant violated § 2 of the act in failing to 
pay the respondent amounts shown to be due the latter 
33 as a result of respondent’s handling of the carrots for 
complainant’s account under the agreement existing be- 
3 tween the parties, and that respondent should be awarded 
8 reparation under its counterclaim interposed after the 
8 filing of the original complaint herein_.........------ 1970 24 
8 Failure to Prove Commodity Was of Good Quality 
Where complainant sold to respondent a truckload of 
9 bananas represented to be good quality, good grade, 
8 green Guatemala bananas which respondent rejected at 


destination and shipment was thereafter resold in another 

market at a loss to complainant, it is held, that quality 

does not change in transit and since the firm which resold 

the bananas reported the bananas were of poor quality, 

3 complainant has failed to prove delivery of good quality 
bananas and the complaint should be dismissed -- -- - -- 1976 40 

Lawful Rejection 

Complainant’s failure to prove that contract provided for 

inspection acceptance Denver or that respondent did 
not reject within reasonable time after arrival, where 
the carload of tomatoes was not of the quality and con- 

dition represented, justified rejection and the complaint 

shoiulil We CG NGOE os occ wack wcecccesewancas 
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Dism1ssaL—Continued ig a 
Lawful Rejection—Continued No. Page 
Where shipment of cantaloups was purchased by respond- 
ent from broker without mention of complainant and 
agreement provided purchase was subject to approval of 
manifest by respondent who stated only small sizes would 
be acceptable and refused to accept delivery on receipt 
of manifest showing large percentage of size 27 or larger, 
held, that respondent was justified in cancellation of the 
contract and refusal to accept delivery, and the com- 
plaint should be dismissed 
Petition for Reconsideration 
Petition dismissed where issues referred to therein were 
discussed and considered in prior order and the order is 
supported by the evidence and applicable principles of 


Petition for Reconsideration and Rehearing 
Respondent’s petition for reconsideration of order and re- 
opening of hearing dismissed where original order was 
issued after full consideration of facts and arguments 
and no new facts or argument were advanced in petition 
Settlement Between Parties 
A stipulation having been filed wherein it was stated that 
the complaint and counterclaim have been settled and 
should be dismissed, the proceeding is dismissed 
Complaint and counterclaim dismissed pursuant to stipu- 
lation signed by attorneys for parties stating that con- 
troversy had been settled and requesting dismissal with 
prejudice 
Complaint for reparation dismissed on request of parties 
after settlement of controversy 
Unlawful Rejection 
Where complainant contracted to purchase a carload of 
grapes from respondent at an agreed price and paid the 
purchase price by check on the date the transaction oc- 
curred, and the respondent erroneously diverted to com- 
plainant a car supposedly containing the grapes in ques- 
tion, when actually the grapes were contained in a differ- 
ent car, and upon arrival at destination the railroad 
refused to release the erroneously diverted car to com- 
plainant, who, upon learning of the error refused to 
accept the correct car which was tendered to him by 
respondent, and respondent subsequently refunded the 
purchase price to complainant and sold the grapes at 
auction for a profit, and complainant brought anaction 
for damages for the amount of the profit realized on the 
resale of the grapes, it is held, that respondent tendered 
delivery of the grapes in accordance with the contract 
and that complainant’s refusal to accept the correct car 
when tendered was without reasonable cause. It is 
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DisMissat—Continued 
Unlawful Rejection—Continued 
further held that, under the circumstances, respondent 
was under no obligation to render an accounting to com- 
plainant for the profits made on the resale of the grapes, 
and the complaint should be dismissed-______.________ 
EVIDENCE 
Facts showing— 
deterioration of commodity was due to delay in movement 
and lack of proper ventilation on part of respondent- -- 
Failure to establish meeting of minds....-_.___------------ 
Failure to prove broker’s lack of discharge of duty__.-------- 
Failure to prove contract provided for inspection acceptance- - 
Failure to prove rejection was not within reasonable time---- 
Failure to Show Agreement as to Procurement Charge 
Respondent’s claim for procurement charge of $50 per 
carload in contract of sale of five carloads of potatoes 
to complainant should be dismissed where respondent 
offered no evidence showing that such charge had been 
SGU BBG 6 oo so enn See es eae nee 
Failure to Sustain Burden of Proof as to Modification of Contract 
Where respondent alleges contract of sale of five carloads 
of Washington potatoes was modified to allow delivery 
of Idaho potatoes and counterclaims for damages re- 
sulting from complainant’s refusal to take these two 
carloads, held, that respondent failed to sustain burden 
of proof as to modified cantract___...--..---------- 
Failure to sustain burden of proof commodity was of good 
ONE isa Se eee ne edna eee Coes on 
Note as, of advances under joint account_____-_--__-_------ 
Presumption of Delivery of Document Mailed to Addressee 
Where proof is submitted that a document was mailed, 
presumption is that it was delivered to addressee------ 
INSPECTION 
Effect of sale made subsequent to. ...-....-.-------------- 
INTERSTATE COMMERCE 
Transaction Constituting 
Where respondent failed to pay the entire purchase price 
for potatoes sold and delivered by complainant at its 
potato cellars, and where part of the potatoes were 
shipped by respondent out of the State and the re- 
mainder of the potatoes were sent to a starch factory 
within the State, and all the products of the factory are 
sent without the State, held, that such transactions 
constitute interstate commerce, and respondent’s failure 
to pay the entire purchase price is a violation of the act 
for which reparation should be awarded complainant- - 
MopDIFICATION OF CONTRACT 
Ole LO CBN ck oo on a ec dneonoennnnsucamoaue 
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A. D. 
No. 


1977 


1979 
1978 
1978 
1987 
1987 


1968 


1968 


1976 
1982 


1984 


1979 


1969 
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OraL HEARING uy Page 
Waiver of, by failure of either party to request 42 
PRACTICE AND PLEADING 
Waiver of defense of Statute of Frauds 71 
PRINCIPAL AND AGENT 
Inapplicability of Statute of Frauds to purchasing agent for 
principal : 1971 33 
PROCUREMENT CHARGE 
Evidence failing to show agreement as to 1968 19 
RECONSIDERATION 
Dismissal of petition for 1972 34 
Dismissal of petition for, for failure to advance new facts or 
argument 1989 
REJECTION OF COMMODITY 
Cancellation of contract and refusal to accept delivery justified. 1990 
Reasonable cause as ground for 1976 
Refusal by purchaser to accept correct car 1977 
Refusal to accept without reasonable cause__ 1968:19; 1984:71; 1985 
REPARATION 
Advances Under Joint Account 
Where complainant seeks recover of money advanced to 
respondent under a joint account agreement in which 
complainant was to pay a certain price for melons 
shipped by respondent, advance money and sell the 
melons, but no melons were shipped because of crop 
failure, and respondent admits receiving advances but 
contends that the notes given to complainant in the 
amount of advances constituted absolute payment so 
that the Department had no jurisdiction in the matter 
held, that the notes constituted a memorandum of the 
advances only because they were given prior to the time 
for shipment of melons when respondent was not in- 
debted to complainant under the contract and reparation 
should be awarded complainant in the amount of the 
advances 
Failure to Pay Balance of Purchase Price 
Where complainant sold a carload of potatoes to respond- 
ent company which accepted delivery but failed to pay 
the full purchase price and it failed to file an answer to 
the complaint, it is held, that respondent’s failure to file 
an answer constitutes an admission of the facts alleged 
in the complaint and its failure to pay the agreed pur- 
chase price was a violation of the act, for which repara- 
tion should be awarded complainant in the amount of 
the unpaid balance of the purchase price, with interest- - 





JANUARY 1949 


319,600 pounds of potatoes to respondent and that 
respondent paid or caused to be paid part of the pur- 
chase price therefor, but refused to pay the balance 
thereof, and where respondent failed to file an answer 
in the case, held, respondent’s failure to answer consti- 
tutes a waiver of hearing and an admission of the alle- 
gations of the complaint, and respondent’s failure to 
pay the entire purchase price is a violation of the act for 
which reparation, with interest, should be awarded 
COMMIGIIONE. «os oo own teens cn ecacasseuawauedem 


Where respondent failed to answer the complaint for the 


recovery of the purchase price of a carload of potatoes 
but respondent paid complainant a portion of the pur- 
chase price, it is held, that complainant should be 
awarded reparation in the amount of the unpaid bal- 
ance of the agreed purchase price, with interest____-_-- 


Where repondent introduced no evidence of the contents 


of telephone conversations but sent his agent to the 
place of business of the complainant, where the agent 
inspected and purchased and accepted delivery of a 
truckload of bananas which he transported to the 
respondent’s place of business in an unventilated and 
unrefrigerated truck, it is held, that the transaction was 
a sale after inspection at the complainant’s place of 
business and that, complainant not being responsible for 
deterioration in transit, reparation should be awarded 
complainant for the unpaid balance of the purchase 
PRi0G; With NiteNehs sss saws os on came nianedacs 


Failure To Pay Proceeds of Sale 
Where the evidence showed that even though no con- 


tract of purchase and sale for a carload of celery ever 
came into being between the complainant and respond- 
ent Kerzner, because there was never any meeting of 
the minds with respect to the terms of the alleged con- 
tract, but the record disclosed there was a shipment of 
the celery by complainant and an acceptance of the 
commodity by respondent, who protested its condition 
by wire to the shipper, stating that respondent would 
only handle the celery for the shipper’s account, and 
the celery was thereafter disposed of by respondent, 
who realized the net sum of $651.95 which was never 
paid or tendered to complainant by respondent, it is 
held, that respondent’s failure to pay complainant the 
proceeds realized from the sale of the celery was a viola- 
tion of section 2 of the act and complainant should be 
awarded reparation in the amount of the net proceeds, 
Witt INNNNON oa a mecca oe ane eee 


A. TR 
No. 


1969 


1973 


1979 


8 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 133 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


RePARATION—Continued 
Failure to Pay Balance of Purchase Price—Continued 
Where it is alleged that complainant sold and delivered 
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Failure To Pay Purchase Price No. ~ Page 
Where complainant, at respondent’s request, purchased, 
paid for and delivered a truckload of bananas to re- 
spondent who having accepted delivery after full oppor- 
tunity for inspection, sold at least a part of the bananas 
but thereafter refused to pay the purchase price claim- 
ing the bananas were of inferior quality and that com- 
plainant having assigned the claim was no longer a 
proper party complainant, it is held, that respondent 
accepted delivery and complainant is entitled to recover 
the agreed purchase price and delivery charges as 


Where respondent failed to answer the complaint for the 
recovery of the purchase price of shipments of frozen 
fruits purchased by respondent from complainant, it is 
held, that complainant should be awarded reparation 
in the amount of the agreed contract price with interest_ 

Failure To Repay Deposits 

Where complainant, in a sale of potatoes by respondent 
without recourse, accepted and paid for two carloads 
but rejected a third which respondent resold, and com- 
plainant sought to rescind the rejection and did pay the 
purchase price, held, that complainant is entitled to the 
return of deposits of $200 per carload which respondent 
did not receive in time to deduct from sight drafts for the 
carloads and also the purchase price of the third carload 
less the loss sustained by respondent for resale thereof_._. 1968 16 

Loss Sustained on Resale 

Where complainant offered proof of sale to respondent of 
a carload of good Hiley peaches at a price f. o. b. shipping 
point, rolling acceptance final and respondent who re- 
jected the shipment alleged in its answer that the peaches 
were to be U.S. No. 1 and denied that rolling acceptance 
final was included in the contract but failed to submit 
proof in support of this defense, it is held, that respond- 
ent’s rejection was in violation of section 2 of the act and 
complainant should be awarded reparation for the loss 
sustained on resale 

Unlawful Rejection 

Respondent’s rejection of carload of cabbage for alleged 
reason that cabbage was not mostly medium size as 
purchased was without reasonable cause where inspec- 
tor’s notes disclose that 59 percent of the cabbage was 
medium size; and shipper’s inclusion of few sacks of 
carrots with full carload of cabbage with request for 
carrots to be handled on consignment was no justifica- 
tion for rejection of cabbage 
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Unlawful Rejection—Continued 
Where respondent refused to accept delivery under an 
f. o. b. contract of sale of a carload of watermelons for 
the alleged reason that the car failed to contain the full 
number of melons specified in the agreement but certi- 
ficate of Federal inspection at loading point indicated 
car contained full number of melons, it is held, that the 
rejection was without reasonable cause and reparation 
should be awarded complainant in the amount of the 
loss sustained by it on resale of the commodity -_------- 
SHORTENED PROCEDURE 
Waiver of oral hearing by failure of either party to request such 


Statute or Fraups 
Inapplicability of, to Purchasing Agent for Principal 
In a proceeding by an agent for recovery from his principal 
of money advanced and compensation for services 
rendered the Statute of Frauds has no application--_--- 
Waiver of Defense of 
Admissions in a pleading that an oral contract existed will 
not deprive pleader of right to plead statute of frauds 
but this defense may be waived by failure to plead it__- 
Stay OrpER 
Pending Decision on Petition for Reconsideration 
Where a petition for reconsideration was received prior to 
the effective date of an order awarding reparation, the 
order is stayed pending the issuance of a further order 
Lit CURIOUS 5s a cereals es Ske eee eee 
VIOLATION OF AcT 
Failure to pay— 
balance of purchase price_.____--_-- 1969: 24; 1973:37; 
counterclaim for handling of carrots.._..........-------- 
DOORN C0 DOIN ia sein in otis eau cca dade aan 
IRI NNN i gS eg Sears 1971: 33; 
Peiuire (POUR GANONG. «oo occ snes eve cose eucwoenennec 
Rejection without reasonable cause_.-------.-------------- 
Unlawful rejection... ......-.-.- 1977: 46; 1981: 63; 1984: 71; 
WAIVER 
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Commopity Excuance Act 
Constitutionality of 
Plaintiffs brought bill in equity to enjoin the enforcement of the 
Commodity Exchange Act and challenged the constitutionality 
of the entire Act of the grounds that it constitutes in effect a 
Congressional regulation of intrastate commerce. Held: 

The Commodity Exchange Act bringing grain market agen- 
cies under supervision, control, and regulation of the 
Secretary of Agriculture is consticutional as against the 
contention that it regulated commerce wholly intrastate in 
character. 

When Congress properly enters the field of its authorized 
activity it may not only adopt means necessary, but, in 
like manner, means convenient to the exercise of its power. 

Grain market agencies could not complain advance of pro- 
mulgation of regulations under the Act that they violated 
the due process clause of the Federal Constitution, since, 
should the regulatory measures applied seem too onerous 
to be lawful, provision is made for the protection of the 
members of the board of trade. 

The application for a temporary injunction should be denied, 
16 F. Supp. 859 

Plaintiffs challenged the constitutionality of the Commodity 
Exchange Act on the grounds that the transactions sought to 
be regulated are wholly intrastate in character, that this Act 
applied to butter, eggs, and Irish potatoes, lacks evidence 
before the Congress to support the findings set forth in section 3 
of the Act to the effect that future tradings in these commodi- 
ties obstruct interstate commerce, that without a valid finding 
of this import, the Congress is without power to enact regula- 
tory legislation, and that certain sections of the Act are in any 
event unconstitutional, even though the remainder of the Act 
be found to be constitutional. Held: 

The enactment of the Commodity Exchange Act regulating 
futures transactions in butter, eggs and Irish potatoes is 
within the commerce power of the Congress, in view of the 
decision of the United States Supreme Court in Board of 
Trade of City of Chicago v. Olsen, 262 U.S. 1, holding the 
Grain Futures Act constitutionally valid as a measure 
within the power of Congress to regulate interstate com- 
merce. 
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CoMMonpITy ExcHANGE Act—Continued 
Constitutionality of—Continued 

The congressional finding set forth in the Act that future 
tradings in butter, eggs, and Irish potatoes obstruct inter- 
state commerce, could not be rejected by the Circuit Court 
of Appeals in absence of anything of which the court could 
take judicial notice and anything in evidence before the 
Congress suggesting that the finding was contrary to the 
facts. 

The sections of the Act prohibiting dealings in indemnities 
and providing that futures commission merchants shall 
not commingle customers’ margins with their own funds 
or use them to margin trades of others are in accordance 
with the avowed purpose of the Act to prevent wide fluc- 
tuations resulting from wild forms of speculation. 

The duty of the Circuit Court of Appeals in cases involving 
the constitutionality of a statute under the commerce 
clause, does not consist of locating stakes determining the 
line of demarcation between interstate and intrastate 
commerce or to mark boundaries separating the fields 
wherein the Congress may act from those which are left 
exclusively to the states. 

The province of the Circuit Court of Appeals is to apply 
decisions of the United States Supreme Court to the facts 
of instant case by holding the words of the Supreme Court 
opinion to the facts of the case therein decided. 

The Circuit Court of Appeals cannot extend the language of 
an opinion of the Un:ted States Supreme Court until it 
clashes with the language of another opinion dealing with 

97 the same subject matter but applicable to a distinguishable 
state of facts, and thus find a conflict in the two opinions_ 
The decrees of the District Court should be affirmed, 90 F. 


age 


Plaintiffs filed a bill in equity in the lower court to enjoin the en- 
forcement of the various provisions of the Commodity Exchange 
Act, the bill of complaint challenging the constitutional validity 
of the various provisions of the Act. Held: 

Since the general purpose of the Commodity Exchange Act 
aims at the removal of burdens of interstate commerce 
caused by manipulation and market control it is constitu- 
tional and it was within the power of the Congress to enact 
it. 

Where the validity of the provisions is dependent on their 
relation to interstate commerce the presumption of con- 
stitutional validity prevails in the absence of some factual 
foundation in the record to the contrary. 


137 


Page 


88, 89 
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The provisions of the act prohibiting specified dishonest and 
unfair practices in interstate commerce, or in transactions 
which may be used for hedging, for determining the price 
basis of transactions in interstate commerce or for deliver- 
ing commodities sold, shipped, or received in interstate 
commerce, are constitutionally valid. 

The provisions of the Act relative to the registration of com- 
mission merchants and brokers constitute a reasonable 
regulation, in the public interest, of interstate commerce. 

The provision of the Act regulating the handling, use, and 
investment of funds received to margin, trades or contracts 
has a direct relation to interstate commerce, does not 
abrogate freedom of contract, and is a valid exercise of 
the power of Congress. 

An attack on the validity of the provisions of the Act 
authorizing the commission thereby created to fix limits on 
trading of contracts of sale for future delivery, is premature 
in the absence of an order by the commission. 

Since the Act authorizing the Commodity Exchange Com- 
mission to fix limits on trading under contracts of sale for 
future delivery provides that this shall be done after due 
notice and an opportunity for a hearing, it will not be 
presumed, in advance of the making of an order, that the 
commission will violate any rights of those subject to the 
Act. 

There is a presumption that public officials will do their 
duty and will perform such duties faithfully. 

The validity of the provision of the Act requiring the accept- 
ance of receipts issued under the Warehouse Act in satis- 
faction of futures contracts without discrimination against 
warehousemen not licensed under the laws of the state, 
will not be determined in a suit to enjoin the enforcement 
of such provision and secure a declaratory judgment where 
it is not alleged that anything has been done or is threat- 
ened pursuant to such provision. 

A bill to enjoin a criminal prosecution for violations of the 
Act in handling transactions on grain exchanges in foreign 
countries, alleging that the transactions do not contemplate 
the transportation of grain in interstate or foreign com- 
merce, is insufficient where the bill failed to allege that the 
transactions may not be used for hedging a transaction in 
interstate commerce or for determining the price basis of 
such transaction. 

In the absence of showing of a threatened invasion of prop- 
erty rights and danger of great and immediate irreparable 
loss, an injunction against criminal proceedings will not be 
issued. 





A. D, 8 A.D. INDEX-DIGEST AND SUBJECT-INDEX OF COURT DECISIONS 139 


JANUARY 1949 
COMMODITY EXCHANGE ACT—Continued 
CoMMopITY ExcHaNnGE Act—Continued 


Constitutionality of—Continued Page 
Page The lower court did not err in dismissing the bill of com- 
plaint, and the decree appealed from should be therefore 
einepiod,-00 ©, (la) S065 22s nse can sceusea sans 102, 103 
Enactment largely amendatory of the Grain Futures Act, 16 F. Supp. 
Wie eons Se aoe ae ease date nearer eee 
Puppets of, 0G 2 Gar Tae we os asses Boao nae ccasacecassees 96 
OG Ne) S66. 556 on os oe xcccekns eee aeeee 106 
CoNsTITUTIONAL Law 
Commodity Exchange Act held constitutional, 16 F. Supp. 859_-_---- 100 
90 F. (2d) 735._..---- 90 
90 F. (2d) 855......-. 105 
Due Process 
Grain market agencies cannot complain of invalidity of regula- 
tions in advance of their promulgation, 16 F. Supp. 859_----- 101 
Interstate Commerce 
Commodity Exchange Act valid as not regulating commerce 
wholly intrastate in character, 16 F. Supp. 859__-_.---------- 100 
Courts 
Duty or Circuit Court of Appeals relative to Supreme Court decisions 
in determining constitutionality of statute, 90 F. (2d) 735._-_----- 94 
Province of court in applying decisions of the United States Supreme 
Court to facts of instant case, 90 F. (2d) 735..-..-------------- 95 
Due Process 
Grain market agencies cannot complain of invalidity of regulations 
in advance of their promulgation, 16 F. Supp. 859__------------- 101 
EvIDENCE 
Presumption as to performance of duty by public officials, 90 F. (2d) 
GOR noe wow tt ououe eee ede ae tan eae 110 
Presumption of constitutionality of statutes, 90 F. (2d) 855___-_---- 105 
FINDINGS 
Effect of, made by Congress, 90 F. (2d) 785......----------------- 95 
Grain Futures Act 
Amended by Commodity Exchange Act, 16 F. Supp. 859__--_------ 98 
INJUNCTION 


Court will not determine validity of provision relative to Warehouse 
Act in suit to enjoin enforcement of such provision and secure 
declaratory judgment, 90 F. (2d) 865. _._-....-..--.-.-.------..- 110 

Court will not enjoin criminal proceeding in absence of showing 
threatened invasion of property rights and danger of great and 
immediate irreparable loss, 90 F. (2d) 855_...-.---------------- 112 

INTERSTATE COMMERCE 
Commodity Exchange Act valid as not regulating commerce wholly 


intrastate in character, 16 F. Supp. 859_-_-_--_---.------------- 100 

Enactment of Commodity Exchange Act as within power of Congress 
to regulate, 00 B. Ga) TOis - 2 ese osc cece toes eect es ccceneae 95 
OOP, Cay GGli soc s cowa dicen cegeesiounaee eee 105 


Powers or CONGRESS 
Congress may adopt necessary and convenient means to the exercise 
Of ite powers: 16-0. Cai GOWiio as se cee cecnnceacnsccenncecans 101 
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PRESUMPTION 
Constitutionality of statute, 90 F. (2d) 855 
Performance of duty by public officials, 90 F. (2d) 855 
Pusiic OFFICERS 
Presumption as to performance of duty by, 90 F. (2d) 855 
REGISTRATION 
Provision of Act relative io, as constituting reasonable regulation of 
interstate commerce, 90 F. (2d) 855 
UNFAIR PRACTICE 
Provisions of Act prohibiting specified dishonest practice in interstate 
commerce not abrogating freedom of contract, 90 F. (2d) 855 


GRAIN FUTURES ACT 


ADMINISTRATIVE LAW 
Judicial Review 
Grain Futures Act not unconstitutional because it does not pro- 
vide for, of validity of orders, regulations or demands made 
pursuant to Act, 65 F. (2d) 350 
Bru 1n Equity 
Dismissal of, for want of equity, 56 F. (2d) 245 
Booxs anp Recorps 
Act and regulations thereunder permittirtg inspection of, of member 
of board of trade without first giving opportunity to be heard not 
violative of due process clause, 65 F. (2d) 350 
Fourth Amendment of Federal Constitution inapplicable to depart- 
mental regulations requiring the reports and disclosures relative to 
business affected with a public interest, 65 F. (2d) 350 
Validity of provisions of Grain Futures Act relative to, 56 F. (2d) 245- 
ConstTiITuTIONAL Law 
Constitutionality of Grain Futures Act, 65 F. (2d) 350 
Fifth Amendment 
Act and regulations thereunder permitting inspection of board 
of trade member’s books without first giving opportunity to 
be heard not violative of, 65 F. (2d) 350 
Fourth Amendment 
Inapplicability of, to departmental regulations requiring reports 
and disclosures relative to business affected with public interest, 
65 F. (2d) 350 
Judicial Review 
Act not unconstitutional because it does not provide for, of 
validity of orders, regulations or demands made pursuant to 
Act, 65 F. (2d) 350 
Notice of Hearing 
Grain Futures Act not unconstitutional because it does not 
provide for notice of hearing or opportunity to be heard, 65 F. 


Orders and Regulations Under Act 
Act not unconstitutional because it does not provide for testing 
validity of, 65 F. (2d) 350 
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CONSTITUTIONAL LAw—Continued 
Searches and Seizures 
Fourth Amendment of Federal Constitution inapplicable to 
departmental regulations requiring reports and disclosures 
relative to business affected with public interest, 65 F. (2d) 350- 
DISMISSAL 
Bill in equity for want of equity, 56 F. (2d) 245_______--_-_-._-_-- 
Firta AMENDMENT 
Act and regulations thereunder permitting inspection of board of 
trade member’s books without first giving opportunity to be heard 
nob violative of, Gb. E. (2a) BGs noes se cc cn olga cenedesemun 
Fourth AMENDMENT 
Inapplicability of, to departmental regulations requiring the reports 
and disclosures relative to business affected with a public interest, 
Oe Cle) G0e Sens ms on ee i a ee ee 
Grain Futures Act 


Constitutionality of 
Plaintiffs brought suit in the lower court to enjoin the Secretary 


of Agriculture and others from requiring the plaintiffs and 
others to file certain reports relative to the Grain Futures Act, 
and to subject to inspection their books and records as author- 
ized by the Act and the departmental regulations thereunder, 
on the grounds that the Act, or some of its provisions, is un- 
constitutional. Held: 

The Grain Futures Act is not unconstitutional because it 
does not provide for notice of hearing or opportunity to be 
heard. 

The Act is not unconstitutional because it does not provide 
for testing validity of orders, regulations, or requirements 
of the Act, except at risk of harsh and confiscatory penal- 
ties. 

The Act is not unconstitutional because it does not provide 
for a review of the validity of orders, regulations, or 
demands made pursuant to the Act. 

The Fourth Amendment of the Federal Constitution is in- 
applicable to departmental regulations requiring reports 
and disclosures relative to business affected with a public 
interest, so far as disclosures are reasonably necessary for 
due protection of the public. 

The action of the Secretary and the Grain Exchange Super- 
visor in searching records and books of a board of trade 
member and requiring reports of contents as authorized 
by the Act and regulations are not violative of the Fourth 
Amendment. 

The Act and the regulations thereunder permitting inspec- 
tion of a board of trade member’s books without first 
giving an opportunity to be heard are not violative of the 
due process clause of the Federal Constitution. 

The Act is not void for indefiniteness because it failed to 
define the term ‘“‘manipulation’’. 
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Grain Futures Act—Continued 
Constitutionality of—Continued 

Compliance with reporting and inspection provisions of 
Act does not involve confiscation or loss of property and 
such provisions are not invalid on ground that the sev- 
erity of penalties imposed for violation operate, in effect, 
to close the courts to a test of the validity of the Act. 

The claim that the Act is unconstitutional because it did not 
provide for supersedeas or suspension of penalty pending 
judicial appeal from penalizing orders of the commission 
is immaterial, since penalties are not involved in this case. 

The right to grant supersedeas or suspension of a penalty 
pending hearing by the court on appeal from an order of the 
Secretary is within the court’s power, though the Act does 
not provide therefor. 

The decree of the District Court should be affirmed, 65 F. 
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(2d) 350 116, 117 


Validity of Provisions of, Relative to Reports and Inspection of 
Records 

Plaintiff filed a bill in equity attacking the validity of certain 
provisions of the Grain Futures Act, and contending thac the 
regulations of the Secretary of Agriculture relative to reports by 
members of authorized boards of trade and the acts of agents 
of the Departments of Agriculture and Justice in connection 
with the examination of the books and records of such members, 

are unconstitutional. Held: 

The provisions of the Act designed to inform the Government 
of the business of the members transacted on the boards of 
trade are valid. 

The reports required from the boards of trade by the Secre- 
tary and the inspection of records made under his direction 
constitutes a reasonable exercise of the power conferred by 
the Act. 

The ruling as to the validity of the Act requires, under the 
evidence in this case, that the bill be dismissed for want of 
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JUDICIAL REVIEW 
Act not unconstitutional because it does not provide for, of validity of 
orders, regulations or demands made pursuant to Act, 65 F. (2d) 


MANIPULATION 
Act not void for indefiniteness because it failed to define term, 65 F. 


Norice or HgARING 
Grain Futures Ac; not unconstitutional because it does not provide 
for notice of hearing or opportunity to be heard, 65 F. (2d) 350- - - - 
ORDERS AND ReGuLATIONS UNDER AcT 
Act not unconstitutional because ic does not provide for testing validity 
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PENALTIES 
Claim that Grain Futures Act is unconstitutional because it did not 
provide for supersedeas or suspension of, pending judicial appeal, 
immaterial, since penalties not involved in case at hand, 65 F. (2d) 


REPORTS AND DISCLOSURES 

Fourth Amendment of Federal Constitution inapplicable to depart- 
mental regulations requiring submission of, relative to business 
affected wich a public interest, 65 F. (2d) 350__.-.....-_-_------ 

SEARCHES AND SEIZURES 

Fourth Amendment of Federal Constitution inapplicable to depart- 
mental regulations requiring reports and disclosures relative to 
busivess affected with public interest, 65 F. (2d) 350__....-_---- 

SUPERSEDEAS ; 

Claim that Grain Futures Act is unconstitutional because it did not 
provide for, of penalty pending judicial appeal, immaterial, since 
penalties not involved in case at hand, 65 F. (2d) 350_-__-------- 

Right of court to grant, of penalty pending hearing by court on 
appeal, vhough Act does not provide therefor, 65 F. (2d) 350_-.--- 


143 


Page 


123 


118 


119 


123 


123 





& 


FEDERALL@% REGISTER 


UniTED 


The Primary Source of Administrative Law 


The Federal Register publishes the full text of admin- 
istrative law as it is created from day to day by Federal 
executive agencies. This official publication contains 
proclamations, Executive orders, and regulations of general 
applicability and legal effect. It is the key to the following 
subjects and many more in the field of administrative law: 


Agriculture Marketing 
Aliens Military Affairs 
Atomic Energy Money and Finance 
Aviation Patents 
Business Credit Public Contracts 
Communications Public Lands 
Customs Securities 
Fair Trade Prac- Shipping 
tice Social Security 
Food and Drugs Taxation 
Foreign Relations Transportation 
and Trade Utilities 
Housing Veterans’ Affairs 
Labor Relations Wages and Hours 


A SAMPLE COPY AND INFORMATION MAY BE OBTAINED 
ON REQUEST TO THE FEDERAL REGISTER, NATIONAL 
ARCHIVES, WASHINGTON 25, D. C. 


Order from the Superintendent of Documents, United 
States Government Printing Office, 
Washington 25, D. C. 


$1.50 per month ° $15 per year 
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